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hor  neeLIEs for the Right Honourable BASIL WILLIAM Sores 
13 commonly called Lord Daer, eldeſt Son of the Right Honour 
| able Dunbar Earl of Selkirk, Complainer. 
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Major-General ALEXANDER STEwaRT of Cairn, AnDaew 
M*DowaLrL of Culgroat, Eſq. The Honourable Kerrn 
STEWART of Corſewell, and others, Freeholders of the 
County of Wigton, Reſpondents ; 
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REPLIES for the Right Honourable BAS1II WILLIAM Doveras, 
commonly called Lord Daer, eldeſt Son of the Right Honour« 
able Dunbar Earl of Selkirk, Complainer, 


4 


HE propoſition which the reſpondents maintain is, that the 
Noble Complainer, being the eldeſt ſon of a Peer of Scot- 
land, is not entitled to be inrolled as a freeholder; and that 
the judgment of the freeholders of Wigtonſhire, upon the 
ch of October 1789, refuſing to inrol him, is founded in the law and 
conſtitution of this country, 


The 


27 

The reſpondents agree with the Noble Lord, that the queſtion of 

elegibility to parliament, cannot be tried by this Court. But che argu- 

ment upon the queſtion of inrolment will receive conſiderable light from 

the reſolutions of the Houſe of Commons, particularly thoſe which were 

ſolemnly adopted in the firſt Britiſh Parliament, at a time when the 

Proceedings in the Treaty of Union were freſh i in the minds of all, and 

when yy of the firſt men of either _—_ who had taken an 
active part in it, were preſent. 13 

The weight of reſolutlons ſtanding in theſe circumſtances, was ſo 

much felt upon the other ſide, that they have been prudently left 

out of the argument altogether, on” the pretence that they were con- | 

fined to eligibility alone. This, however, is a capital miſtake j r 

they expreſsly go to the right of election as well as to that of being 

ddſdected; and, followed out as they have been by other reſolutions, as of- 

— ten as opportunity occurred, afford one of che ſtrongeſt pieces of evi- 

| dence on a matter a conſtitutional law that it is >a to conceive. 


* 5 


Conſtitution 
— That the e be the better underſtood, the 2 reſpondents 


— will begin with 1 Nu before your Lordſhips, an account of the conſti- 
corlanc tution of the Parltament of Scotland, as far as they have been able to- 


gather it, from the ſtathtes which have been paſſed from time to time, 
*from the rolls of parliament, and from ſuch ſcanty materials as are to 
be found in the writings of the hiſtorians and lawuyers of this coun- 
_ * R > *% * | 8 
155 Scotland, as in England, and every other feudal country, the gare: 
curiz, or King's vaſlals, were bound to attend in his courts, particular- 
Iy the High Court of Parliament, under whatever Jun it may have 
been kaown. .. + 3 
It would feem, however, that in Scotland this Ray had been TA 
glected, in fo far as thoſe who were bound to attend in perſon, were in 
uſe, without ſufficieat cauſe, to appear only by proxy. | 
To remedy this, the following ſtatute was paſſed in the 3d parlia- 
2425. c. 52. ment of James I.: © It is ordained and ſtatute, that all prelates, Erles, 
« Barronnes and freehalders of the King within the realme, ſen they 
ar 


th 


ar halden to give preſence in the Kingis parliament and general coun- 
cel, fra thinefoorth be halden to compeir in proper perſon, and not 
© be a procuratour ; but gif the 8 there, and prove a 
* lauchfull cauſe of their abſence.” 
|  Accondingly the titles of the 6th, 7th, and 8th parliaments of James 
1. mention that ſome were lawfully excuſed, and others — 101. 
for their contumacy. 
It was ſoon perceived, that as there was great hard(hip 3 in bn 
the attendance of the leſſer barons from every part of the kingdom; 
as it was next to impoſſible to enforce it; ſo a. meeting compoſed in 
that manner would be too numerous for expediting buſineſs. A 
ſtatute was therefore enacted, diſpenſing with the attendance of the 
leſſer barons, on condition of their ſending oommiſſioners to * 
them in the great eouncil of the nation: 
* The King, with confent of the haill councgll . bes —..— c. 101. 
« and ordained, that the ſmall barronnes and free tenentes need not to 
cum to parliments nor general councels ; ſwa that of ilk ſchirefdome 
their be ſend, choſen at the head court of the ſchireffdome, twa or 
© maa wiſe men, after the largenes of the ſchirefdome, out-tane the 
« ſcheriſſdomes of Clackmannan and Kinraſſe, of the quhilks ane be 
e ſende of ilk ane of them; the quhilk fall be called commiſſares of 
„ the ſchire; and be thir commiſſares of all the ſchires fall be choſen 
ane wiſe man and gxpert, called the commoun ſpeaker of the parlia- 
& liameat, the quhilk fall propone all and ſindrie needis and cauſes per- 
« teining to the commounes in the parliament. or general councel ; 
„the quhilkis commiſſares (all have full and hail power of all the laif 
of the ſchireffdome, under the witneſſing of the ſcheriffis ſeale, with 
the ſeales of diverſe barronnes of the ſchige, to heare, treate, and fi- / 
« nallie to determine all cauſes to be proponed in counſel or parlia- 1 
4 ment; the quhilks commiſſares and ſpeakers fall have coſtage of them 4 
of ilk ſhire, that awe compeirance in parliament or councel ; and of 
their rents, ilk pound fall be utheris fallow to the contribution of the 
< ſaid coſtes ; all biſhoppis, abbottes, priors, dukes, erles, lords of par- 
* hament 


- 


{TS 


< tiament, 04 banrentes, the quhilkis the king will be receved and 

= © ſummound to counſel and parliament, be his ſpecial precept.” . 

It will be obſerved, that this ſtatute, while it gives indeed, a condi- 

* tional diſpenſation, contains no prohibition againſt the attendance of 
the lefſer barons ; ſo that ſuch as pleaſed might ſtill come to parliament. 
And that ſome of the leſſer barons actually did come, appears from the 
ſmall remains of the rolls of parliament in the reign of James I., which 
ſhew, that /i leſſer barons were of the number of thoſe choſen in the 
parliament 1434, ad cauſe? et querelas terminandas. Theſe perſons muſt 


ff 


on a ſpecial ſummons from his 
indeed is admitted on the otlier fi „that notwithſtanding the attempts 
_ which had been made, repreſentation was not eſtabliſhed for a ym 
* 
and la half afterwards, in the year 1585, * 
The power of the King to iſſue ſpecial ſunbmonſes, is ee by 
1457. e. 75. the following ſtatute of James II. The Lordes thinkis ſpeedful, that 


pounds, be conſtrenzied to cum to the parliament or general councel, 
4 4 as for preſence, bot gif he be an Baronne, or els be "ſpecially of the 
% King's commandement warned, outher be officiar or be crit. 

This ſtatute will be kept in view when the reſpondents come to con- 

ſider the examples that occur of Mafters, of eldeſt ſons of Peers, found 

| in tlie rolls as ſitting'in parliament before the eſtabliſhment of repreſen- 
Rep. p. 6, tation; for they agree with an obſervation in the replies, that the King 
Was entitled by his prerogative to ſummon particular men occaſionally 
to parliament, without raiſing them to the permanent dignity of 
peerage; and they have little doubt your Lordſhips will be of opinion, 


ov 


ſons of Peers occaſionally marked in the rolls of nn appeared 
there at different periods from time to time. 
The royal prerogative already alluded to, is alſo recogniſed in a ſta- 
1503. c. 73. tute of James IV. © It is ſtatute and ordained, that fra thencefoorth, 
e no barronne, freehalder, nor vaſſal, quhilk ar within an hundreth 


© to 


have attended, either under their general right as vaſſals of the crown, of 
@; ta For it is perfectly underſtood, 


&« na Free-halder that haldis of the King under the fumme of twentie 


that it was in virtue of ſuch ſummonſes that all or moſt of the eldeſt 


markes of this extent that now is, be compelled to cum perſonallie 


*. 


EY 


** 


b 


* to the parliamente, bot gif it be that our Soveraine Lorde write ſpe- 
* cialie for them ; and ſa not to be unlawed for their preſence, and they 
<* ſend their procuratours to anſwere for them, with the barrones of the 
* ſchire, or the maiſt famous perſons. And all that are aboon the ex- 
tent of ane hundreth markes, to cum to the parliament, under the 


FA 


« paine.of the auld unlaw. 

This ſtatute no doubt refers to Crown vaſſals, holding lands of a cer- 
tain extent ; but the ſame prerogative which enabled the Sovereign to 
| ſummon leſſer barons, not poſſeſſed of property to the amount of 100 
merks of new extent, certainly enabled him to call into his council per- 
ſons of higher conſideration, the eldeſt ſons of Peers, 

Theſe two laſt ſtatutes, however, f 1457 and 1503, were chiefly 
appealed to for ſhewing that the repreſentation directed by the act 1427 
had not taken effect. In fact, theſe enactments were little regarded. 
During the reign of James I, little more remains of the rolls of par- 
liament than the election of a committee ad cauſas et querelas already 
mentioned. No rolls are extant in the reign of James II. During the 


reign of James III, the number of thoſe who attended, never but once 


exceeded thirty, and was often much leſs. In the reign of James IV, 
ten was the higheſt number, and in ſome of the parliaments of that 
Prince not one appeared. 'In the time of James V, we find ſix or ſeven; 
and till fewer during the reign of Mary. 

Theſe particulars arg verified by the rolls of parliament themſelves ;\ 
and perhaps the complainer's remark { is not without foundation, that 


, ſuch of the lefler barons as came to parliament in thoſe periods, were Rep. p. 7. 
pPecially ſummoned by the King, on account of their attachment to 


him, without being created permanent Lords of parliament,” But if 
this be a probable conjecture with regard to the leſſer barons, who ap- 
peared in parliament in conſiderable numbers, ſometimes to the amount 
of thirty, during the reign of James III, it will be for conſideration, 


whether the ſame ſuppoſition is not the moſt probable explanation of 


the rarer appearance of the eldeſt ſons of peers, one or two of whom 


are occaſionally marked in the rolls of parliament during that period. 
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7 * The reſpondents cannot better ſum up what they have ſaid upon the 
earlier hiſtory of the parliament of Scotland, chan by the following paſ- 
Robertſon's ſage from a celebrated hiſtorian : ,* A Scotch parliament, ſuitable to the 
: _ ; « ariſtocratical genius of the government, was properly an aſſembly 
Vol. I. page & of the nobles,” It was compoſed or Biſhops, Abbots, Barons, and a 
| * „ Commiſſioners o&Burghs, who; met altogether in one houſe. Ihe | 
» 4 25 leſſer Barong, though poſſeſſed of a right to be preſent, either in per- 7 
WEE. fon, or by their repreſentatives, ſeldom exerciſed it. The expence of 
ug « attending, acgording, to the faſhion of the times, with a numerous 
| * *trainot vaſſals and | degendents ; the inattention of the age to any le- 
gal or regular ſyſtem, of government; but, above all, the exorbitant 
| « authority of the greater nobI&, who had drawn the whole power in- 
dc their own hands, made this privilege of {o little, value, as to be al- 
2 moſt neglected. It appears from the ancient rolls, that during times * 
V of tranquillity, few commiſſioners of burghs, and almoſt none of the 
ul © lefſer barons, appeared in parliament. The ordinary adminiſtration of | 
government was abandoned without ſcruple or jealouſy, to the king 
„ and to the nobles. But in extraordinary conjunctures, when the 
+ _ © ftruggle for liberty was violent, and the ſpirit of oppoſition tothe 
Crown roſe to an height, the burgeſſes and leſſer barons were rouſed 
« from their inactivity, and ſtood forth to vindicate the rights of their 
©co untry. The turbulent reign of James III. affords examples in proof 
of this obſervation.” The public indignation againſt the raſh deſigns 
of that weak and ill adviſed Prince, brought into parliament, beſides _ 
the nobles and prelates, a conſiderable number of the lefſer barons.” "Ig 
If ſuch be the true account of the general non-attendance of the leſ- 
ſer barons, it will not apply to the eldeſt ſons of peers ; for as all power 
”” » repreſented: as having been in the hands of their fathers, it is plain, > _ # + 
that Had they been entitled to fit in parliament, in their own right, they 
mult have been diſpoſed to exerciſe the privilege, which the leſſer barons 
would have been unable to oppoſe : The examples, however, of their at- 
tendance, as appearing from the rolls, are extremely rare, and independ- 
ent of the reigns of James III. and Queen Mary, will not exceed eleven 


in all. 


73 


Th. 


* 


* 


1 * 


8 

The reign of James III. was a period of confuſion, and the hiſtory of 
Mary is ſufficiently known. The conſtant troubles in which ſhe was 
involved, make her time that from which of all others, it is the leaſt 
proper to draw a conſtitutional precedent. _ © 

"That, however; is the period to which the complainer ſeems principal- 
ly to look for the ſupport of a claim which is admitted to have lain dor- 
mant for more than two centuries: And out of that period he has ſe- 
| leQted the convention 1560, at which a conſiderable number of the eld- 
eſt ſons of Peers is ſaid to have been preſent. 1 

This will lead to remind Four Lordſhips of the 2 nature of a 
convention, as well as of the circumſtance: attending that convention, 
in particular, on * attendance at which ſo much ſtreſs has been 


laid. 
Sir George M.Kenzie gives the Following account of Hat was called M*Kenzie's 


aaa convention: We have another meeting of the three eſtates, called , — wo 


the Convention of Eſtates, which is now indicted on twenty hy 
and proceeds in the fame way that the parliament does, differing on- 
«ly from it in that the parliament can both impoſe taxations and make 
* 8 laws, whereas the Convention of Eſtates can only impoſe, or rather 
offer taxations, and make the ſtatutes for uplifting thoſe particular tax- 
4 ations; but can make no laws. And of old, I find by the regiſters 
- © of the conventions, the oldeſt whereof now extant, is in anno 1583, 
4 that the Convention of Eſtates conſiſted of any number of the three 
« eſtates called off the ſtreets ſummarily, by the King; and yet they 


eried down or up money, and. judged procelles, which al "Re * 


55 


„ not. 


Under the mediation of Elizabeth, a treaty had wu concluded be- July 6. 1560. 
tween the ambaſſadors of Francis and Mary, and the Lords of the Con- 
gregation, by which the French forces beſieged in Leith were to leave 
the kingdom, and a parliament was to be held for ſettling the diſturbed 
ſtate of public affairs. No commiſſioner appeared on the part of the 
King and Queen, who had not yet given any ſignification of their con- 
ſent, A convention, however, aſſembled, in which there were ninety- 
bve leſſer barons preſent; with a numerous attendance of clergy, Earls, 
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1 rds, Commiſſioners K arg and ſix "rm or Eldeſt Sons of 
Peers. . 4 * 
P. 02 In the continuation 4 the Paſlage me quoted, Dr. Robertſon ſays, 
4 The ſame cauſes occaſioned the unuſual confluence of all orders of 
men to the parliament, which met on the firſt of Auguſt (1560). The 
+ * univerſal paſfion for liberty, civil and religious, which had ſeized the . Mo ; 
\.*. © wm nation, ſuffered few perſons to remain unconcerned ſpectators of an 4 
- ©« affembly, whoſe acts were likely to prove deciſive, Wi with reſpect to 
_ both. „Front l. corners of the kingdom, flocked in men eager and 
determined to aid, with their voices in the ſenate, the ſame eauſe 
© «which they had defended*with their ſw + 4 in the field. "Beſides a 
a; al convention of Peers, temporal and piritual, there appeared the 
FR « repreſentatives of almoſt the whole burghs, and above an hundred 
Barons, who, though of the leſſer order, were gentlemen of the firſt 
4 frank and fortune in the nation. p Seb. 1 * 1 
At this meeting, there could be no ſummons from the (own, L 
# for the Crown had not called it. In truth, it cannot be conſider- * 
ed as a regular aſſembly. None of its acts are in the ſtatute- book; 
* and in RandolpR's' letter to Cecil, which has been often printed, 
after a lift of the meeting, conſi ſting of the clergy, nobles, Peers 
- eldeſt ſons, 'commiffioners of burghs, and leſſer barons, there is ad- 
$4. „ with _ utheris baronis, freehalderis, and landit men, but 
all armour.“ The following paſſage from Keith's hiſtory; while 
it throws ſome light on the ſcanty attendance in parliament during 
"S rhe preceding period, will go far to ſatisfy your Lordſbips, that, uſe- 
ful as this meeting was, in eſtabliſhing the reformation, yet, conſiſling as 
it did of every man who thought he could ſerve his country or himſelf, - 
and brought together without legal authority, no precedent can be 
drawn from the perſons provenes in it, for proving who had a legal right 
to fit in parliament. 
Keith, p.147- Keith's words are: Here is indeed a very large catalogue of mem- 
| « hers; and the genuineneſs of it is ſupported by a manuſeript at home, 
«© which-I ſhall have occaſion in a very ſhort fpace to merſtion. *'Tis 
true the accord allows (Numb. IX.) That it ſhall be lawful for all thoſe - 


«c to 


> 5 
1 


. q 
* 


(9 ) 


5 1 ' 
A to be preſent in the parliament, who were in uſe to be preſent. That 


the leſſer barons have a privilege to ſit in parliament, and that they 
«* were afterwards, reſtricted to one or two elected in a county; and 


A that laſt of all, naue of them /ate in parliament» but by à ſpecial writ, is a 
matter of no diſpute. But that any remarkable number of them were 


« in uſe to repair to the parliaments, (the reign of King James III. ex- 


* cepted).I appeal to the ſeveral rolls preceding this juncture. The 


® firſt, regiſtered rolls, or liſts of members in parliament” to be met with, 


”_ is in theyyear. 1467; under the reign of, King James III; and in theſe, 
e and other ſucceeding rolls in that reign, (for every parliament has not 


« regiſtered rolls), there are always ſome of the leſſer barons preſent, 
C but, as I could obſerve, x never ſo many as thirty, and oſt times not near 


that number. In the firſt parliament of King James IV, there are 


+ ſtill ſome of che leſſer barons, twelve at, higheſt, but afterwards no 
members of that rank are at all to be ſeen in theſe rolls, though after 


« that period, the rolls are carefully put into the record: In the reign ,, * 


* of King James V. next to norte of the lefler barons are ſeen, two or 


* « three only, once or twice. Ahd, during the preceding, part of the 


- reign of Queen Mary, as few. of that rank, until the 5 we are now 
* 0 treating of. 80 that here is a ſpace of no leſs than 77 years, in 
| "« which ſcarcely had one of the inferior gentry appeared in parliament. 
And therefore I know not but it may be deemed ſomewhat unuſual 


for a hundred of them to jump all at'once into the parliament, eſpe- 


; * Gally in ſuch a juncture as the preſent was ; and that- tos the King and 


Queen ſuch an unprecedentgd gathering of the lieges together, might 


appear contrary to all uſe and wont, as well as to indifferent perſons, 
might appear rather to be zn inſulting of their Majeſties, than a de- 


* cent behaviour from ſubjects newly reconciled to their ſovereigns. 


The doequet alſo annexed to the liſt in the Cotton Library by Mr. 
4 Cecil's correſpondent in Scotland, (with mouy utheris baronis, fre- 


10 halderis, and landit men, but all armour), is a plain indication that 
« the faction have made it their buſineſs to egnvene their friends and ad- 
« herents from all parts of the kingdom, in order to terrify their ſovereigns 


* with the ſight of ſuch a ſplendid appearance, and thereby to force out 
C g I 
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« of thelr A Fl ratification of, ll the adds voted by then in that nu- 


merous aſſembly. And though it might be t true, that the great con- 


« vention, of gentlemen was withopt all. armour, yet their arms and ar- 


* 


mour too might be near enough though not by their ſides, and on 


N 44 their bodies; and they: together with their dependents, could _— . 


"46" 


.£ upon the rights of the Queen at their own. will and p * 
If theſe obſervations be well founded, it is of no con nen thay übe 1 


>»fix eldeſt ſons. of Peers, who were preſent at the contention” I 566, were _ 


a -4 
'4 


ty 


Te 


| 24, 
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the hiſtory of · the repreſentation of the commons of Scotland, as well 


8 5 


R * 


* 


try; but What happens in ſuch circumſtances” 1 neyer "FF"; be conſidered 


not ſummoned by: he Crown s is ſuppoſt to have been the a 
regard to thoſe of that rin regular parkaments. They met, as other Fa. 
men did, on a great occaſion, and in a general combuſtion of. the coun- 


% 


as a. precedent upon a conſtitutional point. 3 
It is of more conſequence, however, to — 7 to 4 circumſtance of 2 >» * 
different kind which occurred at this convention, and throws light pon 


as upon the claim of that higher order FP to. * the oe | 
complainer belongs: * 5 * 22 
- Nothing 1 is to be Lada be wei rolls of; — "a the * 
reigns of James I. and II. Little is extant during the time of the . 
Ws and no rolls at all have been preſerved in that of the _ * 8 . 
almeſt every parliament, however, of James UI. ſome of che elſes , % 
| barons appear; on ſeveral occaſions from 20 to 30; on one occa- 
ion, 34 | in number. In the reign of James W. the attendance of bg 
hae baroris is much leſs numerous, though ſometimes from 4 to, 5 a 
10 of them were pietent, In the reigns of James V. and Mary, 
cheir attendance was ſtill leſs frequent j and, in the beginning of the,. 
reign of James VI. it does not appear that any one of them had at- n 


A 


- tended, till after the act 1 5873 ; by. which repreſentation was finally eſta» * 


| Vliſhed. © Theſe circumſtances confirm what was already ſuggeſted ; J 
that, except on ſome great emergency, none of the leſſer barons at- 
tended without a ſpecial ſummons from the-Crown ; but the thing is put 
out of doubt by the proceedings at dhe convention 1560, which are 
now to be ſtated. 


Car». * 


It appears, by a letter from Randolph to Cecil, that the leſſer barons pag: 10. 
underſtood, that, from the neglect of their predeceſſors, they had loſt the 1360 
right they formerly had of ſitting | in parliament + * The barons who "ab, — 
in time paſt, haye been of the parliament, had yeſterday a convention 421. 
60 among themſtlves in the church, | in very honeſt and quiet fort: They 
4 « thought it good to require e to be'refored unto their ancient liberty; to 
4 habe voice in patliament. | They Preſented that day a bill unto the 
* Lords unto that effect, a copy-whereof, ſhall be feat as ſoon as it can 
"© he hg It was anſwered unto, gently, and tuket in good part. ER * 
n was reſerted unto the Lords of the AED; ny re choſen, to 
25 -« refglve thereupon.” LIC ” Bk "_ "+ * 
* The petition preſented by che eher becis is weren anbexed 8 Ave. No. 1. 
Tj _ * This petition ſhevvs the ſente of the leſſer barons, that, g®twirthſtand- | 
ing cheir original right, they were not now entitled᷑ to fit in parliament, | 
- either perſonally or by their repreſentatives, their right to the one being # -# 
n loſt by diſuſe, while) notwithſtanding various ſtatutes in that behalf, no 
| commiſſioners for ſhires had ever been elefted. _ Accordingly the peti- . 
den! is conceived in a Rile of argument which, While it contends for a 
right once confeſſedly veſted in the petitioners, admits and acknow- 
_ ledges that they copld- not 1.25 * ** * the ö of 
che legiſlature. n 
Ig In a ſubſequent letter, Randolph gives the FOE account of the Aug. 19. 


fuceeſs of the petiti 60. 


ion: “ * matters concluiled and paſt, by common ieh 7 
'* | © confer, On Saturday laſt, in ſuch ſolemn ſort as the firſt day they 424 * 4 
| $66 aſſembled, are theſe ;; F, That the batons, accordirig to an old act 5 
« of parliament made in the time of James I. in the year 1a 
* s « 1427, "ſhall have a r x anon? _ paſſed without, 
'* ,-  & contradiQtion.” 
When your Lordlhips . * * tyatides d ad "the 
time, and conſider that the convention was held without the authority + 
of the Sovereigns, for the purpoſe of eſtabliſhing the reformation, 
notwithſtanding all the oppoſition they could make to it, you will be 
ſenſible, that the petition itſelf, as well as the deliverance upon it, made 


part of a plan concerted for the purpoſe of adding weight to the pro- 
f ceedings 
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dn diags of thoſe who. had ache to ſettle the religich of the 
country. The reſpondents have Already ſubmitted a variety of reaſons * 
Why this convention, of which no trace appears in the rolls of parlia- 
2 ment, cannot H con idered as à legal afſembly: 80 far is certain; that 
its deliverance in favour of the leffer barons," nb otherwiſe authenticated 
than by the letter from Randolph, was not followed with any effeck; 
for from the yer #560, down to the a&t of x e one - thedefler® 
| barons i 18 ed as attending in parliments.” ©" Bax BY * * 
F 35 ens, It is unneceſſary Yojtranſcribe. the whole act, ct which WY, Lord? © 
* * * ſhips will find-a Fill copy in the replies, itbarto ee, ; 
: = former ſtatute of 0th December 1585, paſſed after the example 4 * 
+ 43k "the at 425. I direds, that precepts ſhall, be iſſued for c convening the *® 4 
% 3 1 een each ſhire, Quilkis ſall cane cheiſe twa wiſe men, bes 
* ing the King s freehalders, teſident indwellers of che ſchire, of gude * 
ty "« rent, and-yveel eſteenied; ag bommiſſoners of the ſame ſchire, to have 
* © power and to be authoriſud as the act proports, under the commiſ- 
„ ſſioners' ſealef in place of theſchirreff's: And that all freeholders bf 
2 | «the King, under the degree of prelates * lords of parliament, be 
warned he proclamation, to ſbe preſent at the choofing of the ſaids 
commiſſipners, and nane to Have Yolt i in their election, bot fik as hes 
« fortie ſhilling land in free tennendry, halden of the king, „and hes | 
. 5 their actual dwelling and reſidence within the ſame ſchire. in con- 
A don, therefore, ofthe great. decay of the eccleſiaſtical eſtaite, and 
i * % uthers maiſt neceſſaꝶ and weighty conſiderations, the ſtatute ratiſies 
and apppoves the act of James I.; © and, for the bettir execution chere- 
of, ordains the cemmiſſioners of all the ſchirreffdomes of this cealne, 
F according to the number preſcribed in the ſaid acte of parliament, to 0 
be elected by the freeholders foreſaid; at the firſt head court aſtern 
WM... "Michacfinks; zeirly or failaitiy thereof, at any uther time quhen the 
« © « ſaid freehalders pleaſe conveetieto that effect, or that his Majeſty ſall 
s require them thereto 3 quilkis conventions his Majeſty declaris and 
* decernis to be lawful.“ It enacts, © that the compeirance of the 
«* ſaids commiſſioners of the ſchixes | in parliaments, or general coun- 


6 ſelles, fall relieve the haill remanent ſmall barronnes and frechalders 
40 of 


* 


_ (#37 ] 
of the ſchires of their ſuites and preſegce aught in the ſaids parlia. 
ments; providing always that the ſaids ſmall barronnes obſerve there 
* promiſes and conditions made to his Majeſty.” - 
This ſtatute was highly agreeable to the leſſer barons, but met 


. with oppoſition from the greater. For meſe wordt are ſubjoined to 
it in the ſtatute-bobk : Upon the gukilk declaration and ordinance, 


RR - made and pionounced by our Soveraine Lord ſittand in plain par- 

"+ "a | lament, as ſald is, John Murray of Tullibardin, aſkt acts and in- 

ſtruments, agd David Earl of Crawfurd, Lord Lindfay, for himſelf, 

and in name and behalf of ;uthers of the” nobility prdtening in the 

hs -, 4, contrair.* 4" * r * Ws F + = 1 1 | 

* * The following aceount · of this ſtatute ia. given by. a 7 already 

* mY * to 8 Vader the feudal fyſtem, or vaſſal of vad T v. 
* the Crown, had a to be preſent in — 0 


* 
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eſe freehold 1d- 160. 
| ers were originally few an number, hüt poſſeſſed of great and exten- 
* ao five property. By d vaſf-goſſeſons were divided by the 
+ © © -proprietory themſelves; or parcelled out bythe Prince, or ſplit by 
V other accidents, The number of frecholders became greater; and 6 
, their condition more inequal ; beſides the aficient barong, who pre- 
© legpell their eſtates and heir power) gitimpgired; there wfoſe another 
order, whoſe rights were the Tame, though thetr wealth and influence 
Were far inferior. But im thole e-rpde ages, when the art of govern- 
. 2 * « ment was extremely imperfect, when parliamenis were ſeldom aſs 
_— and deliberated upon matters littſe-intereſting to a martial 
“ people, few of the leflergharonk t took their ſeggs, and the whole par- 
4 jamentary . juriſdiction was exerciſed by the Ffeater barons, together 
with the eccleſiaſtical order. James I. fond of imitating the forms of 
d tte Eugliſh conſtitution, towhich, he had been long accuſtomed, and 
4 deſirous of providing a edunterpoiſe to the power of the great 
4 10 Nobles, procured an act in the year 14%, diſpenſing with the per- 
ſonal attendance of the leſſer barons, and empowering thoſe in each 
county to chooſe two commiſſioners to repreſent ther: in parliament. 


* This law, like many d regulations of that wiſe Prince, produced 
D « little 
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6 cxeaſed, and the influence of the &cclefiaſtical order; which the Crown 


4 priories had deen erected inta temporal peerages; and the Proteſtant 


„by cheir repreſentatives.” W 71194 Pe By. 
y Perhaps there is ſome inaccuracy in the cogcliding:; was this. plc £ 
ſage; for though the act of 1587 preſcribeg/ 2 mode for the elec- 


HR WA», RS, 
little effect. All the King's vaſſals continued, as formerly, poſſeſſed | 
« of a right to be preſent in "parliament, and, unleſs. in ſome extraordi- N 
* nary conjunctures, none but the greater barons attended. But by 
« means of the Reformation, the conſtitution had undergone a great 
„change. Theariſtocratical power of tlie Nobles had been much in- 


% uſually employed to check their üſurpations and to balance their au- 
+: thority, had, dintiniſhed im propoftion. Many of the abhays and 
— 
men,” atid odious to the nation were far 
d credit which their predeceſtors derived 
« from their ęxorhiant wealthy and the ſuperſtitious reyerence of the 


+. biſhops, an indigent face of 


oY "people, In this ftuaklon, the King had rechurſe £6 the expedient em- 2 * 


40 ployed by James I. And obtained a law reviving the ſtatute of 144; „ 
and from that time the common of Scotland ror ſent their repre· 

« ſentatives to parliament An act which tended, {6 viſibly to abridge 

6 their authority did not pals, without oppoſition from many of the 


* 


49 with a multitude of his dependents, and eonſented che more wilhng- 
ly to a la which Mid thepy, inder the reftrietion,of” appearing, only 


* 


tion of the commiſſio for ſhires, yet it ins nd prohibition, 1 
more than that of42/, of the attendance o Ko of the. leſſer barons 


as ſhould think fit. The cppoſitiena the Nobles, therefore, ſeems to. 
have proceeded from the circumſtange, that it, contained no reſervation 


of the power of the Soyereign to give ſpecial ſummonſes to individual 


men, under which the eldeſt ſons of Wen had been ſometimes called 
to parliament i in former reigns. - 

The reſpondents have no occaſion to inquire, whether there are pro- 
ſer technical words in thys ſtatute expreſsly directed againſt that * of 


* 
POW Nobles. But as the King had a fight to ſummon th6/lefier barons td ** 
+ © attend in perſon, others were apprehenſive- of ſeeing the Houſe filled 


a 


6 


* 


* 


men; but as the Nobility thought it hurtful to their intereſt, ſo the 


5 


i 


fact is certain, and admitted, that from the date of it, a period of no leſs 
than 120 years, to the Union, there is not an inſtance of the eldeſt ſon 
of a Peer repreſenting the Commons in Parliament; while the only 


two that attempted it, were voted out as ineligible, 


"They do not mean at preſent to enter into any argument; they 


with, in the firſt place, to poſſeſs your Lordſhips with a full view 
of the conflitution of parliament, for it is upon it that the deciſion of 


the preſent, queſtion muſt ultimately depend. For that purpoſe, it is 
neceſſary to attend to the mode in which b lineſs was conducted in the 
parliament of Scotland: Andyyour Lordfhips know, that the whole 


three eſtates, the clergy, the barons, and the e of boroughs, N 


fat in one houſe;%and) voted together. Thigeireuintahce is the cauſe 
hr” the uncertainty with regard to the character in which thoſe eldeſt 
ſons of Peers acted,” who, on ſome ocgaſions, ſeem to have fat! in _—_ 
Lament, r 2 : 

But, in truth, it was not in Parliament, thät the Feal Wange was 


Py _ done, but in a committee, called the Committee of Articles After 


*; 


' mentioning the three eſtates, Burnet fays, * All theſe eſtates ſit in one Burnet's Hi- 
49% 8 * 


*. houſe, and vote together. Ancientipß t the parliament ſat only two 


days, the firſt and the laſt. On the firſt they cHoſe, thoſe Who were 


4 to ſit on the articles, eight for every eſtate, to whom the King joined 


* eight Officers of State. Theſe received all the heads of grievances 
or articles that were brought to them, and formed? them into bills as | 


they pleaſed; and on the laſt day of the parliment theſe were all 
read, and were approved or rejected by the whole body. ” 0 | 
A good deal is to be learned with regard to the Committee of Arti- 
des from the ſtatutes and rolls of parlfament. | 
Ihe title of the firſt parliament of James I. in the black acts, has 
Convocatis tribus regni ſtatibus ibidem congregatis, electæ fuerunt 
* certz perſonæ, ad articulos datos per dominum regem determinandos, 
4 data cæteris licentia recedendi.“ "i 
In parliament 3d, articles are ſaid to have been put, © be the King 
to the prelatis, mychtie Lordis of parliament, Erlis and baronnis, 
*- thairto. 
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4 thairto choſen be the thre eſtatis. And in parliament 4th, the title 
bears that the acts then paſſed * were tretit and determinit be our 

9 Soveraine Lord James, be the grace of God King of Scottis, and 
eertane Lordis, prelatis, banrentis, baronnis, freehalderis, and wyſe 

© men choſin chairto of the MN counfale of 9 — of the 

# „ ee nin. * | » 

In the beign of n IV. x ba the Lorgs of the Articles 
are oſten mentioned in che ſtatute-Book ; and in that and the ſubſequent | 
reigns, their names are frequently found' in the rolls of partiament.” 

1587. c. 37. ” An act of the ſame year, ut prior to that eſtabliſhing repreſentation, © 
provides, « That the num 
ilk eſtate,” andy he ſereſt number of everie 7 * ſex, and the 

t maiſt nuniher ter "* e | 
1 0 114. And chat ſtatute itſelf enaQs, That the JO IR ſhires as 
o be eq 
<. ticles, and have vote in * and general couneelles i * time 
t cumming,” 4 1 

2 The power of this T's. © "ich wks indeed fupereminent, by 

be gathered from a ſtatute, which, under colour of preventing frivolous 

1594. e. 222. debates, enacted That e een parkament is appointed and or- 


* 


7 
* 


of the Lordes of Artickles be equal in 


in number with the commiſſioners of boroughs. on the . a 


dained be prpclatineg, Were fall ane convention be appoynted of 


4 ſome of every eſtaite, to meete 20 days before the parliament, to re- 
"4 ceive all manner of articles and ſupplications concerning general lawes, 
dor tutching particular parties Quilkis articles and ſupplicationes fall 
| + be delivered, to the. 
+ perſoties. of the eſtates, to be conſidered be them: To the effect that 
things reaſonable and neceſſary may be formally made and preſented 


„jn an buik to the Lords of the Articles in the pafliament time; and : 


1 41 impertinent, frivolous, and improper matters rejected: And that 
na article or ſupplication, wantand a ſpecial title, or unſubſcribed be 
the preſenter, ſall be red or anſwered in that convention, or parlia- 
« ment following the ſame. It is always provided, that his Majeſty 
may preſent ſik articles as he thinkis gude, concerning himſelfe, or 

«ct the 


Cclerke of regiſter, and be him preſented to the * 


. 


* *. in 
* the common weill of is realme, at all times when he thinkis expe- 


« dient.“ 
This at was repcaled during the troubles ! in the time of Charles I, 1640, c. 8. 
by a ſtatute, enaQing, that parliament may or may not chooſe a com- 
mittee of articles; but if choſen, it ſhall be thus: Thoſe of the no- 
* blemen ſhall be named and choſen by the noblemen themſelves, out 
of their number; and by the barons commiſſioners of ſhires by them- 
, ſelves, out of their number; and by the burgelles commiſſioners of 
- © burghs by themſelves, out of their number.“ 
After the reſtoration, it vas enacted Lords of the articles ſhould 1663. c. 1. 
be choſen as before, particularly in the parliament 1633. How that 
was, appears from the rolls of the parliament 163 3, which bear, that 
«he noblemen electit eight of che clergy for the articles; the clergy * 
© © eleCtit eight of the nobility for the articles ; and the clergy and no- 
« bility electit eight barons and eight boroughs. Then the King names 
: the eigEt Officers * State, the Lord Changellor preſiding in the arti- 
14% dcles in all meetings.” Aud this order of election is expreſsly pro- 
Vuoeided for in the ſtatute laſt mentioned, and appears from that ſtature to 
have been followed out in the parliament 1 66 Sq N 4 
The committee of articles was. ſtated 22 grievance 9 the conven- 
1 tion 1689. « ms 
A tatute of the following year proceeds upon the narrative, For. 690, c. 3. 
« aſmuchas the meeting of the eſtates of chis kingdom, did by their 
vote of date the 13th of April 1689, repreſent amongſt other griev- 
* ances, that the committee of parliament called the articles, is a great 
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F | | * grievance to the nation, and that there ought t to be no committees of 
„ parliament but, ſuch as are freely choſen by the eſtates, to prepare 
m motions and oveftures that are firſt made in the Houſe.” Upon this 


narrative the Legiſlature aboliſhes the committee of articles, with the 
above quoted act 1663, and others ; and declare that this preſent 
and ſucceeding parliaments, and three eſtates thereof, may chooſe 
and appoint committees of what numbers they pleaſe, there being 
* alwiſe an equal number of each eſtate to be choſen, viz. the noble- 


men by the eſtate of noblemen, the barons by the eſtate of barons, 
| E -* 


& and the burrows by the eſtate of burrows, for preparing all motions 
. and.overtures firſt made in the Houſe, and they may alter and change 
c the ſaid committees-at their pleaſure, without prejudice alwiſe to the 
© eſtates of parliament, to treat, vote, and condfude upon matters pro- 
i pbned or brought before chem in plenę parliament, without coqpmit- 
£ tees, as they ſhall think fit : And alſo providing, that in all commit- 
4 tees tobehereaſter appointed, ſome of the Officers of State may be 
e preſent, by theig Majeſties or their commiſſioners appointment, as to 
„ them ſhall ſen neceſſary, and that to the eſſect, and with power to 
the ſaids Officers of State, ent in the ſaids committecs, freely to 
% propoſe and debate allenarlys 
hereby declared, 32 Officer of State ſhall be *otherwiſe admitted 
in any committes of parliament, but as it is here allowed ; but pre- 
- © judice always to the eſtate of noblemen to chooſe ſuch of their own 
bench as are Officers of State, to be members of the committees, if 
e they think fit. TO | 
From this deduction it appears, that rwe year 1689, the ſubſtan⸗ 
tial power of parliament was veſted in the committee of articles; and 
in the reigns of James III, IV,. Po V, there are many pics of leſ- 
ſer barons being upon that copamittee. * ; 
It has been ſeen that their a e in parliament was extremely ir- 
regular. From ſuch of the rolls, however, as are extant, it appears, 


that during the fon of James III, from the year 1460, to the year 


1488, a period of twenty-eight u 259 leſſer barons, at different 
times, attended in parliament, In the reign of James IV, from the 
year 1480, to the yer 15 1 5, the names of twenty-ſix leſſer barons ap- 


pear, In the reign of James V, from the year 1515, to the year 1540, 


only twenty-four.” In the reign of Mary, from the yeat 1542 to the 
year 1567, twenty-one. And in the beginning of the reign of James. 
VI, not a ſingly one, till the eſtabliſhment of repreſentation by the act. 
1587. | 

After that period a remarkable, revolution took place in the form of, 
the rolls of parliament. Formerly they conſiſted, i, of the clergy. 


biſhops- 


t not to vote. Declaring, likeas it is 


« 


„ 


biſhops and abbots, more or fewer, but generally numerous. 24%, Of 
certain perſons pro baronibus, being Earls, Lords, ſometimes a few Ma- 
tert, or eldeſt ſons of Peers ſo denominated ; and leſſer barons, 
when ſuch attended, for the moſt part deſigned by their lands; 3aly, of 
the commiſſioners, or commiſlaries of boroughs. © Now, however, the 
rolls were divided into the following branches; 1/7, clergy, down to the 
period of the reyolution: 24 ly, nobility, conſiſting of Dukes, Mar- 
quiſſes, Earls, Viſcounts, Lol: Zaly, commiſſioners for ſhires, which 
were generally thirty-two in number, till the addition F the ſhire of 
| Kinrofs, in the year 1681, the commiſſiongrs themſelves being two for 
each county, except ſome of the ſmalleſt, and after the act 1690; c 
11, four for the principal ſhires, and three for ſome others, which in- 
creaſed the repreſentatives of counties from ſixty-four to ninety : La/ly, 
the commiſſioners of boroughs, two from Edinburgh, one from cach 
of ſixty-five other boroughs, in all, at the Union, ſixty-ſeven. | 
lere there could be no ambiguity as to the right on which any one 
perſon ſat in parliament, for each was ſpecially inrolled under the de- 
part ment to which he belonged, as a clergyman, a Peer, the repreſenta- 
tive of a ſhire, or the commiſſioner of a burg But it is a certain fact, 
that from the paſſing of the act 1587 © which may be juſtly called the Rep. p. 12: 
6 magna charta of Scotland; for Scat! cannot be ſaid to have had 
„ any thing like a conſtitution before,” there is not an example of the 
eldeſt ſon of a Peer of Scotland being allowed to ſit in Parliament as 
repreſenting the commons; for with regard to an inſſance or two of 
expectant Peers ſitting as Officers of ſtate, theſe, it will be obſerved, ſat 
virtute officit, without election, and were held, for that reaſon, incapable 
to electr. * 
A ſimilar revolution took place as to the Gmmittee of articles, which 
n 3 had formerly been elected out of the three orders of clergy, barons, 
and burgeſſes, but was henceforward choſen from four orders, ſo long as 
the clergy continued to come to parliament, and after the revolution 
from the remaining three orders of nobility, barons, and burgeſſes. 4 
The reſpondents are to ſubmit that the a& 1587, by the univerſal 
ſenſe of the country, as explained by inveterate and uniform practice, 
was 
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dom have been 
- the act 1587. T he reſpondents have-no occaſion to inquire, whether 
the exception of all noblemen in the ſtatute, would have been ſufficient, 


(+ 20: )® 
| * 


was underſtood to exclude the eldeſt ſons of Peers, who, in no one in- 


flance, were ſummoned to an election, or, whatever they may have done | 
before the conſtitution was formed, ſat in parliament as the repreſenta- 
tives of a county or burgh. | * 

They do not find ĩt neceſſary, Wen trouble your Tordſhips with 


a critical diſcuſſion of the ſubſequent election ſtatutes, which being chiet- 


ly directed to che amount of the qualification in land, the tenure by 

which it was he 3's and the title and „ under which it was poſ- 

ſeſſed, ſeem toſhave no connection with the pteſent queſtion. 
The act 1661, c. 35. re reci length in the replies, does little elſe 


than extend the right of yoting to the heritors including liferenters and 


wadſetters, of lands which, being formerly held of the church, could ſel- 
+ ſubjet of a retour, the criterion of a qualification by 


independent of practice, to exclude the eldeſt ſons of Peers: On the 
contrary, they might admit, that if they had been muſe to vote as free- 
holders, an ambiguous expreſſion could not have been pleaded, againſt 
them. But, on the other hand, it can as little be argued by the com- 
plainer, in -oppolition | to 8 auniformly put * that 
ſtatute. * 

A ſi milar ohſervation applies to "the 28 1681, It ſays nothing of th 
eldeſt ſons of Peers, its object heing to give a qualification to lands lie 
able in his Majely's ſupply % cots, in the event of their old 
extent being unknown, and to explain the rights of thoſe having diffe- 
rent rights in lands, as adjudgers, apparent heirs, huſbands, more clear- 
ly than had hitherto been done. | * 

Soon after the date of that ſtatute, a caſe oY ag in parliament, 
which will be more regarded by your Lordſhips than the arguments of 
either party, being a conſtitutional n upon the act 1587, gi- 
ven by the Legiſlature itſelf. . 

In the year 1685, Sir George M Kenzie was created Viſcount Tarbat, 


by letters patent. His ſon had been returned one of the commiſſioners 
for 


# 7 ar ) 

for the county of Roſs; but at the firſt meeting of the parliament, it was 
determined that he was now incapable of ſitting ; and the following re- 
ſolution appears in the records: ** In reſpect the Viſcount of Tarbat's 88 

« e/d:ft fon, elected one of the commiſſioners for the ſhire of Roſs, by rea- A 
10 ſon that his father is nobilitate, cannot now repreſent that ſhire, warrant 
« was given to the frecholders of that ſhire to meet and ele& another 
_ 4 perſon in his place.” Acgordingly his name does not appear in the 
roll, and the commiſſioners for the ſhire of Roſs are tir George Munro 
of Culcairn, and Sir Donald Bayne of Tulloch. 

Another caſe occurred a few years after, in a diſputed election of a 1689. 
commiſſioner for the hurgh of Linlithgow, between Lord Livingſton, 
eldeſt ſon of a Peer, and William Higgins. The information in that 
- caſe having been found in the record, a copy of it annexed. From N. 
this information, it appears, that Higgins ſtated himſelf as having a ma- 
jority of 79 votes, and complained of an egregious irregularity of the 
clerk, in not only admitting bad votes for Lord Livingſton, but holding 
a ſecond election without any warrant, The committee of controverted 
elections, however, unwilling to overlook the more general objection to 
the ineligibility of the eldeſt ſon of a Peer, came to the following reſo- 
lution, which is written on the back of the information. 

« In the controverted elections for the burgh of Linlithgow, in f- 639. 

% your of the Lord Livingſton and William Higgins, it is the opinion 
of the committee, that William Higgin's petition ſhould be preferred, 
* 1ſt, in regard of the Lord Livingftom's incapacity to Fepreſent a burgh, 
% being the eld:/? fon of a Peer; and, 2dly, in reſpect William Higgins 
« was more legally and formally elected by the plurality of the votes of 
the burgeſſes. Rossk.“ . 
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This reſolution was approved the ſame day: The meeting of the 
& eſtates having heard and conſidered the report of the committee, they 
« approve of the ſame in both heads thereof. HAMILTON, P.“ 


— - — * 


Accordingly William Higgins ſtands in the rolls as the commiſſioner 
for Linlithgow in the convention 1689, as he does in the parliaments 
E 1690,, 
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1090, 1693, 1695, 1696, In the roll of the parliament 1698, the com- 
miſſioner for Linlithgow is blank; and there is extant among the records 
a demiſſion by William Higgins of his feat i in that year, as having be- 
come a miniſter of the goſpel. Alſo a petition by the magiſtrates of 
Linlithgow, for liberty to elect a new repreſentative, which was granted 
in the year 17004 ½ ” * 
The act 1507, c. 8. intituled, 4a ſettling men elelling the i- 
teen Peers, and  fortffive commoners to repreſent Scotland in the parliament of 
Great Britain, and containing the exemplificatiow®f the Treaty of Union 
” declares, © That none ſhallbe'@pable to elect or be elected to repreſent | 
« a ſhire or burgh in 4 iament of Great Britain for this part of the 
united kingdom, ex uch 4 are now gapable by the laws of this 
kingdom to eleft or . as commiſſioners for ſhires or burghs at 
* to the parliament of Scotland.” 
An early opportunity occurred for the Britiſh — to explain 
this enactment. In the firſt parliament after the Union, no leſs than 
four eldeſt ſons of Peers were returned for different counties or burghs. 
This gave riſe to as many petitions 3. j * theſe, with the reſolutions 
App. No. 3. upon them, are annexed. W 
The event was, that the returns of all | nat of theſe Noble-Lords 
Were ſet aſide. And though the reſpondents do not mean to enter into 
te argument at preſent, they will obſerve in paſſing, that the reſolu- 
tions are not confined to the capacity of being elected, but go equal- 
ly to the right of election, which by the idea of the conſtitution are wy * 
ciprocal and convertible. 
A ſimilar caſe occurred 40 years after; ha on the death of Lord 
Drumlanrig, the eldeſt ſon of the late Duke of Queenſberry, his brother, 
Lord Charles Douglas, repreſentative in parliament for the county of | 
Dumfries, was voted incapadle to fit. A copy of the procedure and re- 


App. p. 11. ſolution is annexed from the journals. 

The laſt caſe which ſhall be mentioned is that of Lord Elcho, who 
had been elected to repreſent the diſtrict of Lauder and others, and con- 
tinued to hold his ſeat, till by the death of his uncle, David Lord Elcho, 

the 


5 


(23 ) 


the title of Earl of Wemyſs devolved upon the Honourable Francis 

Charteris Wemyſs his father. This gave occaſion to a motion in the 

Houſe of Commons, who reſolved that Mr. Charteris, being now the 

eldeſt ſon of a Peer of Scotland, could no longer be a repreſentative of 

the commons in that part of Great Britain, The procedure and reſolu- 
tion are annexed from the journals. App. p- 12. 


4 * + ? | : E f 
Having chus ſtated ſuch facts as ſeem material to the queſtion, the 
reſpgndents are now ſuggeſt what occurs in the way of argu- 
ment; and, they will ie to confine” themſelves within the narrower 
bounds, that they con der it as no longer entire, but already decided in 
their favour; by inveterate practice, as well as by a ſeries of reſolutions, 
both before and after the Union, as often as opportunity occurred ; and 
*"withaut a precedent, or an authority on the other ſide, ſo far as they 
themſelves have been able to diſcover, or as every degree of ingenuity 
and reſearch employed by the complainer has been able to ſuggeſt. 
They will offer, however, a few obſervations, i, on what appears 

"with reſpect to the eldeſt, ſons of Peers, prior to the act 1587; aaly, up- 
on what relates to, them ſubſequent to that period, down to the Union, 
and during that treaty ; ,zd/y, upon the proceedings ſubſequent to the 
Union, particularly the refolutions of theiBritiſh Houſe of Commons; 
4thly, They will ſtate the few authorities in law, which have been found 
with regard to the right of the eldeſt ſons of Peers to elect or be elected; 

And, in the 4% place, they will conſider the argument ariſing from the 
acknowledged fact, that no eldeſt ſon of a Peer has ever been inrolled as 
a freeholder, or has ever fat as a repreſentative of the commons of Scot- 
land, | | 


Much of the argument in the replies ardchedg upon the circumſtance I. Period 
that the rolls of parliament ſhew that ſeveral eldeſt ſons of Peers occa- act ! — ” 
ſionally ſat in parliament from time to time, prior to the act 1587. c. 113. 

This, as obſerved in the replies, has no direct reference to the right of 
election or inrolment; but, as ſtated in the ſame paper, there being no Rep. p. 37. 
repreſentation, and of conſequence no right of election, the right of ſit- 


ting 


| (24) 
ting in parliament conſtituted the whole or chief privilege of a freehold- 
er; ſo that prior to the act 1587, nothing can be diſcovered with re- 
ſpect to the eldeſt ſons of Peers, except what reſpects their ſitting in Par- 
liament. And the refpondents are willing to give the complainer every 
advantage heggan reaſonably 1 * deri ve from his diſcoveries upon, 


that ſubject. . 1 
It is certainly true, that in the reigns of 4 III. James IV. James 
V. and Queen Mary, but chiefly in the fipſt and laſt, ſome Mferg, or 
eldeſt ſons of Peers, are marked in the rolls a, liament ; and the argu- 
ment the complainer would draw from this is That as many, of the lefler 
barons are alſo to be found inthe rolls of the ſame parliaments, ſo thy 
muſt be underſtood to haye. been upon the ſame footing, andevery enact- 
ment of the Legiſlature reſpecting leſſer bargns be conſidered as equally * 
applicable to the eldeſt ſons of Pers. They did not ſit, it is ſaid, in the 
ſame right as their fathers, but as being poſſeſſed of lands held of the 
King. When, therefore, the act of 1587 gave the right of election to 
freeholders of lands of 40 s. of old extent, without any words directly 
excluſive of the eldeſt ſons of Peers, theſe, if poſſeſſed of lands of that 
extent, were entitled to elect or be elected, in commonzvith other free- 
holders, They formerly fat in parliament fog their lands, and were now 
entitled to the privilege wien had come in place of that right, of electing 
or being elected to repreſent the county where thoſe lands were ſituated. 
hut, before this argument can be admitted, it will be incumbent 
on the complainer to ſhew, that the eldeſt ſons of Peers, whoſe 
names are occaſionally found on the rolls of parliament, fat as leer 
barons, in virtue of /ands of which they were poſſeſſed, and not 
in conſequence of a ſummons from the Sovereign. The complainer 
himſelf ſeems to ſuppoſe, that the leſſer barons who ſat in parliament - 
during this period, came there by ſpecial writ : And there is ſome au- 
thority for the ſuppoſition. In a paſſage already referred to, Keith lays, 
that “the leſſer barons had a privilege to fit in parliament, and that 
they were afterwards reſtrifted to one or two elected in a county; 
„and that laſt of all none of them ſat in parliament but by a ſpecial 
%-2w7it.” But as the eldeſt ſons of Peers who ſat in parliament were 
infinitely 


ſigned by lands, the preſumption certainly 


9 


infinitely leſs numerous than the leſſer barons, there is at leaſt equal rea- 
ſon-to ſuppoſc that they came there, not in virtue of a right inherent in 
themſelves, but in conſequence of the ſpecial favour of the Sovereign, 
The complainer therefore falls into a petitio principii, when, from the 
appearance of a few of his order in ſome of the rolls of parliament 
prior to 1587, he takes far granted that they ſat for lands at that period, 
and thence argues that they are now entitled to exereiſe the right of 
election eſtabliſhed by the ſtatute of that year. It is true their names 
ocgaſionally appear upan the rolls; but as in no inſtance they are de- 
is, that they ſat upon ſome 
other footing. Why indeed ſhould ey have fat for lands at a period 
when ſcarce any body did? hen prop rietotꝭ of much greater eſtates 

than could have belonged to the eldeſt fon of any Peer during his fa- 
| ther's life, yielded o far to the ariſtoeratical genius of the times, as, for 
the moſt part, to abſtain from coming to parliament, though entitled, 
and even bound by the conſtitution to attend, It will be obſerved that 
ſuch leſſer barons as appear in the rolls, are for the moſt part deſigned 
by their lands, whereas the few eldeſt ſons of Peers to be found there, 
have no ſuch deſignation, but are denominated Ma/ter of Mariſchall, 
Maſter of Erſkine, &c. without any reference to lands. Prima facie, at 
leaſt, this muſt be underſtood to ſhew, that the title on which they ſat, | 
was ſomething different from property in land: Indeed till it be point- 
ed out, which will probably be attended with ſome difficulty, that the 
eldeſt ſons of Peers, when called to parliament, were called, not on ac- 
count of their connection with their fathers, but in virtue of property 
in land, it might as well be argued, that becauſe every Peer has land, he 
is now entitled to elect or to be elected the repreſentative of a county, 
ſince his predeceſſor ſat in parliament. 

It would not be enough, though the complainer could ſhew that all 
the Ma/ters appearing on the rolls were poſſeſſed in their own right of 
lands holding of the Crown; ſtill it would not follow, that it was in 
virtue of thoſe lands, and upon no other title, they ſat in parliament. 
But if he cannot ſhew, what in no ſhape appears from the rolls, that, 


not this or that eldeſt ſon of a Peer, happened to be in poſſeſſion of 
| G ſuch 
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| ſuch lands, but that the whole or greater part of them were, it is in 
vain that, upon ſuppoſitions and conjectures, unſupported by facts, he 
attempts to get the better of the Inveterate uſage conſequent upon the 


act 1587, declared and enforced, not only by the refolutions of the 
Britiſh-Houſe of Commons, but by thoſe of the parliament of Scotland. 
He has undertaken to overturn what has been eonfidered as law for-two 
- centuries, The e burden of proof therefore lies upon him. If he do 
not bring it, your. Lordſhips mifft believe that thoſe eldeſt ſons of 
Peers, now and then marked i in the rolls, had no eſtates in land; and ye 
if they had no eſtates, they at in On. on a r 
different from! the Tefler barons. 
" It is ſaid, that the eldeſt ſong, of Peers were bound to attend, But 
that i is another petitio, Principii. No doubt, in ſtrict law, every free- 
© © holder, not Afqualified, was bount to attend; but it till remains to be 
determined, whether they were not diſqualified ; for if they could not 
- attend as freeholders, it is impoſſible to ſay that any penalty could be 
inflicted for their abRnce. So that the argument goes in a _ and 
IM proves nothin 8. | ; — 
: 3 * e | Ws 
It is | cadet "for the complainer, chat there ure no excluſive words in 


tute 1587, de act 1587, or lublequeng ſtatutes, applicable to the eldeſt ſons of 
<-113: do dba pers. The act 1587, in particular, gives the privilege of electing, and 
conſequently of being elected, “ to all freeholders of the King, un- 
der the degree of prelates and Lords of parliament.“ This laſt phraſe 

is ſaid to be ſynonimous with Peer of parliament, or greater baron, ſo 
Rep. P. 27. as not to comprehend the eldeſt ſons of Peers. It is, however, an ad- 
mitted fact, that ſince the act 1587, no eldeſt ſon of a Peer has been 

inrolled as a freeholder; and the rolls ſhew, that no one of them has 

ſat as a repreſentative of the commons. The 05 0s e therefore have 

practice for them, the beſt interpreter of law ;*nor is it poſſible to aſl gn 

a reaſon. for their never having fat ſince the at 1587, except that they 

were underſtood to be ineligible. Since, however, they did ſit prior 

to that act, and ſince it did not expreſsly exclude them, the fair infer- 


ence is, that they fat, not in virtue of lands, but on ſome other footing, 
| which 


* 


H. 'Þ 
from the 


4 "who! is incligible, is alſo-barred from the privilege of electing. 
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which could not avail them, now that the lay part of the parliament 
was to be compoſed only of Peers, and of the repreſentatives of the 
Commons. 

The act 1587 goes directly to the right of election; ſo that every 
argument deducible from it, or from the practice incidgnt upon it, is 
directly applicablE to the preſent queſtion ; nay, the reſpondents appre- 
hend, they are entitled to avail themſelves even of ſuch enactments and 
reſolutions as primarily affect the right of ſitting in parliament. The 
power of election and gligibility are reciprocal ; and, with the excep- 
tiom of perſgnal diſqualifications, ariſing from the delinqueney of the 


party, or 2 his accepting of a dicquanfying office, as every perſon 
who can elect may be elected, ſo it follows, that in every other caſe, he 


This appears from the whole train of the election laws, from the act 
1587 down to that of 16th Geo. II, cap. 11, where, barring the ex- 
ceptions already ſtated, ä * the right of Section are ſet 5 
the ſame fogng- - , | 
Indeed the doctrine has all N been e into our law, as ap- 

pears from a cafe obſerved by Lord Fountainhall. The Officers of State 
were, without election, members of parliament ex icio, and conſe- 
quently could not votayn elections. ThE barons and frecholders of Fountainha'! 
« Mid-Lothian met, in order to ele& their commiſſioners för the ef- kgs. or, 
« ſuing parliament; and they continued Redford; but in place of Sir 
©. John Couper of Gogar, they nominated Sit John Maitland of Revel- 

rig, ſecond ſon of the Earl of Lauderdale, though he had but newly 
« bought theſe lands, and was but three days before infeft ; but this was 
„enough to make him eapable. The King's Advocate and Juſtice Clerk 
2 ſhould not have voted in this election, becauſe, being Officers of State, they 
« vere not capable of being elected; and to elect and be elected ſunt cor- 

4 relata, quorum uno ſublato tollitur et alterum.“ * 1 
Though therefore the point to be decided by your Lordſhips be the 
right of inrolment, yet every thing ſhewing the ineligibility of a parti- 1 
cular order of men, may with propriety be appealed to, in forming a : 1 
per judgment upon that queſtion. 4 


The 


Avg. 18. 


1681. 


Wight, App. Duke of Vork, it appears, that the "hire of Kinroſs, which, by 1427, 
C.IO1, was entted to ſend one 2 to parliament, had come 3 


p · 1 


> 


2 


4 parliament, by its harons. 8 8 | 
* Accordingly, though from the year 1 587, Kingpfs never ſent a re- 


N 3% 

The caſe of the ſhire of Kinroſs relates equally to election and ellgi- 
bility, and is of ſome conſequence in proving that the eldeſt ſon of a | 
peer had no right to interfere in the repreſentition & counties, either as 
elector or electech Ne 


By a minuten parliament, containing a ale from Charles 1 to dle 


almoſt entirely to belong to two Peers, the Earl of Morton and: the 
Lord Burleigh ; and the letter proteeds, but that now. Sir Wilm 
'« Bruce of Balcaſkie having acquired the Earl of 's intereſt, 
« which is tiiꝭ far gigateſt Part of the ſhire, and having likewiſe a com- 


$66 * miſſion from the reſt of the freeholders thereof, "doth crave, that he 


© may repreſent that ſhire in parliamefit, according to former cuſtom, 
founded upon the ſald act and records. His Majeſty therefore ap- 


- Salk him to be inrolled and called in the then parliament, © to the ef- 


wy 
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fect the ſaid ſhire may enjoy its old ere of 1 in 


. 


preſentative to parliament, yet from the 28th of July 1681, it is regu- 


larly marked in the rolls, and "ſtands "laſt i in the ſucceeding parliaments, 


 « down to the Union. If theeldeſt ſon of a Peer, had been capable of 


Epreſentifg the Commons in parliament, it can ſcarce be doubted that 


one or both the Noble Lords, who divided the ſhite of Kinroſs between 


them, would, from time te time, have taken care that their eldeſt ſons 


ſhould have had lands of 40 s. of old extent, in order to repreſent the 
county; for though confidential conveyances wete at that time un- 


known, a father could have been under no. difficulty, in ſuch 4 


ſtances, to diveſt himſelf of a part of his eſtate in favour of his 


SY 


ſon and preſumptive heir. 
next thing to be attended to is 1 of che parliumint 
of Scotland i in 1685 and 1689. Theſe are Prudently omitted in the re- 


plies, under the pretence that they relate to elegibility, and not to the 


right of election. Here the complainer has not been altogether con- 


ſiſtent ; for wherever a circumſtance ſeemed favourable to his argu- 
| ment, 
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ment, he ovexlooked a diſtinction, reſerved for thoſe of a differ- 
ent complexion. Thus the occaſional attendance of the eldeſt ſons 
of Peers, prior to the year 1500, and their more numerous attendance 
in the convention of that year, make the chief baſis of the argument in 
the replies. The reſpondents, on the other hand, are willing to give 
him every advantage of theſe particulars, providing they themſelves are 
allowed to partake of it in their turn. They have ſhewn, that there is 
no appearance of that order of men having ſat for /ands ; and the pro- 
bability, that they were called by royal ſummons. If the act 1587 
ſhall be ſu poſed to have given the right of election to all who were 
formerly entitled to ſit in parliament for their lands, it follows, that the 
eldeſt ſons of peers had no ſuch right; for, not only did they never ſit 
in parliament ſince the year 1587, but it is admitted, and even argued 
upon by the complainer, that from the act of the convention 1560, re- 
ſtoring to the leſſer barons the right given them by the act 1427, not 
one of his ↄrder ever appeared in parliament; a fact affording the 

ſtrongeſt preſumption, that as they never did participate in the repre- 
ſentatigg of the Commons, fo the title on which they formerly a? was 
altogether different from that of the leſſer barons. 

The reſolution 1685, which has been already laid before your Lad. 
ſhips, goes directly. to the point, that the eldeſt ſon of a Peet of Scot- 
land, is eo 1% incapable of being a commiſſioner for a ſhire in that king- 
dom. And it is the ſtronger, from the circumſtance, that the Maſter of 
Tarbat was under no incapacity at the time of his election, and only 
became incapable by the ſupervening creation of his father. -But, if he 
was incapable of being elected, he was equally incapable of electing; 
he had loſt the privileges of a frecholder, by being elevated to a higher 
rank, and could no erte exerciſe them in Te one ſhape or the 
other. 

The reſolution 168 9. 8 the 3 of a borough: But 
as the eldeſt ſon of a Peer could be no more incapable to repreſent a 
© borough than a county, the caſe is no leſs applicable than if it had oc- 
curred in relation to the latter. And there is one circumſtance that me- 
rits the utmoſt regard. It appears from the Information for William 
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Higgins, that he baq great majority of votes, ſo that he was declared 
duly elected, and the cletk. appointed to return him, which he promiſed 
to do, but, upon various pretences, declined; till at length he thought 


fit of his own authority to make the farce of a new election, where he 
admitted unqualified voters. © Theſe were the reaſons aſſigned by Mr. 
* who gid not even touch upon the incapacitywf his competi- 
"0 hat mod of proceeding might be proper enough for the private 
, * but the committee of controverted elections felt it their . 5 to 
check à new and unprecedented attempt, and put. their reſolution not 
merely on the irregularity'of Lord Livingſtone* 2 election, 
— % m regard of the Lord Livingſtone's incapacity to_repre- 
ſent a borough, being the eldeſt ſon of a Peer.“ Had there been the 
Ea leaſt diffculty upon that point, the colficaittee having ſeparate grounds, 
abundantly ſufficient to ſupport” their Judgment, wpuld not have enter= . 
ed upon it; and their doing logwithout neceſſity, and of their own pro- 
per motion» affords deciſive 3 that Ge Jaw was underſtood to be 
perfectly clear. 4 | * a : 
If then, by the law of Scotland prior tothe Union, Adden, of 
Peers could not repreſent the, Commong in parliament; if, as already 
ſhewn, the right of election and eligibility be reciprocal, it follows, that 
the eldeſt ſons of Peers of Scotland are under the ſime incapacity to 
this moment; for it was a condition of the Union, that none ſhall 
be capable to. elect or be elected to repreſent a” ſhire or burgh in the 
< parliament of Great Hritain for this part of the united kingdom, ex- 
© cept ſuch as are now capable, by the laws of this kingdom, to ele& or 
be elected as commiſſioners ſy Tres or burghs to 4 70 e. 
« Scotland. 4 : 
In order to get the better of. ſo ſirens an 3 the companer- "I 
— your Lordſhips with certain+anecdotes reſpecting a di- 
on in the Union-parliament upon the ſubject of the enactment: But 
when the fact is fully underſtood, an eaſy . occur to the 
argument which has been drawn from "Ta 6 
It appears from the minutes, that a clauſe was offered to be ed 


in the alt dE for regulating the ** repreſentatives 
Pp for - 


firſt and an” 


(: -Þ 


for Scotland, in the following terms: That 30 ſhall be the number 
of the barons, and 15 the number of the burrows to repreſent this 
part of the united kingdom in the Houſe of Commons of Great Bri- 
„ tain; and that no Peer, nor the eldeſt ſon of any Peer, can be choſen 


o repteſent either ſhire or burght in this part of the united kingdom, 


F* 


in the ſaid Houſe of Commons.“ * - of 
The firſt part of the clauſe was 2 upon a diviſion ; but, in op- 
poſtion to the ſecond, another clauſe wis offered. * declaring always, . 
That none ſhall elect or be elected ta repreſent : a ſhire or burgh from 
* this part of the united kingdom, in the parliament of Great Britain, 
except ſuch as are no capable, by the laws of this kingdom, to elect 
or be elected as 3 S, ſhire or W l the faid parlia- 
« ment.“ os © 'S 
Alter farther bring the vote was 8 ftated, 1 Ae of the firſt 
+ claſe, or of the ſecond ; but before voting it was. agreed, that the 
votes be marked, and that a liſt of the members names as they vote, 
* be printed and recorded ; and the Lord Chancellor was allowed to 
have his name printed and recorded amongſt thoſè who voted for the 
i ſecond clauſe. The ſecond clauſe was carried by à vote of 86 to 72, 
there being for it 61 Peers, 5 batons, 2 burgeſſes, and for the firſt, 
Viſcount Stormont, and Lord  Juſtice-Oterk, as an Officer of State, with 
47 barons, and 23 burgeſſes. 
"Upon this diviſion it is faid in the replies, that, the” queſtion muſt- 
have been- doubtful, elſe why ſhonld an expreſs excluſion of the eldeſt 
ſons of Peers have been propoſed ;. that. the exiſting laws were not ſuf-. 
ficient ; that, on the other hand, the Peers did not think their eldeſt 
ſons were excluded, elſe why did they oppoſe the firſt motion, or think 
themſelves gainers by the ſecond ? But theſe obſervations. would not 
have been made, had attention been paid to what generally paſſes ig po- © 
pular aſſemblies. No doubt the firſt motion, that Peers and their eldeſt+ 
ſons were incapable to ele& or be elected, would have been more ſatis- 
factory than the ſecond, which, without any expreſs determination, left 
matters as they ſtood. But it will not follow, that they were then 


deemed capable of electing or being elected. On the contrary, the pro- 
„ poſers 3 


„ ga 4 


poſers 5 muſt have expected to carry it; indeed it was 

only loſt by a majority of 86 to 72, While the Peers did not venture to 

put the direct queſtion, that they themſelves, or their eldeſt ſons, were 
eligible. Each party, as is uniformly the caſe in ſuch aſſemblies, wiſh- 

ed to carry the motion moſt deciſively in their own favour, And there 

is a palpable defect in the inferences drawn by ther complainer; for if 
they prove any thing at all, they prove too much, Exery argument, 
which, from the double ſtate ofthe queſtion, has been, drawn in fayour 
# 29 eldeſt ſons of Peers, is equally" applicable to their fathers ; and 

Peet it will not be {aid that, at that time of day, there was an idea, that; 
„ a che parlament of Scotland, Peers were intitled to fit as the repreſen- 

. tives of the Commons. Prior to the act of 1587, indeed, Peers had 
© fat in pafliament, hüt they did not fie for lands, at leaſt they ſat upon a 
different title, and i in « different Predicament from the leſſer barons, 

Their eldeſt ſons,” in like manner, had ſometimes. appeared in parlia- 

ment; but neither did they fit for lands; they ſeem to have fat merely 
upon the ſummons of the Crown, and never as repreſentatives of the 
Commons, inſomuch that, in no one inſtance, did they evgr ſit in par- 

# lament ſubſequent to the eſtabliſhment of repreſentation by the ac 
1587, nor even after an attempt had been made to 3 it by the 


" 


act K fo o 8 


: | 
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1 As the e excluſion of the eldeſt ſons of Peers, deducible 
to he Union. from their never having voted, or ſat for a county or borough, ſince the 
; ſtatute 1587, or even ſince 5 ac of convention 1560, confirmed and ; 
en by the reſolutions 168 5 and 1689, could not be unknown at 

the time of the Union, ſo ey ſerve as a good commentary upon the 

Rate of the quellion at that period. The Peers ſaw perfectly well that 

+ 3 they could not carry the eligibility of their eldeſt ſons more than their 

# own; and i it was only by a trimming motion they contrived to get 

ſome of the commiſſioners for ſhires,and boroughs to join them in an 
equivocal vote, which however, with the other evidence, is abundantly 

| ſufficient for the ndents. Fs 
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| Tadeed the matter is put beyond all doubt by the proceedings of the 
firſt Britiſh parliament : For, after counſel had been heard on petitions 
from four different places, and after the reſolutions 1685 and 1689 had 
been read, © a motion being made, and the queſtion being put, That 
« the eldeſt ſons of Peers of Scotland were capable, by the laws of Scot- 
<« land at the time of the Union, 0 tle. or be elected as commiſſioners 
for ſhires 6r boroughs to the parliament of Scotland, and therefore, 
R. dy the treaty of Union, are capable 78 ele or be elected to repreſent 
any ſhire or borough in Scotland, to ſit in the Houſe of Commons of 
Great Britain, It paſſed in the negative.” a 
This reſolution, it will be obſerved, went to the right + election as 
well as that of being elected; ind its effect will be Nrengthened by ac 
| ©. tending a little to the particulars of the different petitions. 6; 
|», That of Sir James MWKenzie againſt Lord Strathnaver, beſides men- 
gibility, ſtates a variety of relevant objections, as that his Lordſhip had 
the votes of only two of five delegates ; that not being of age, he was 
incapable of elecking or being elected; and beſides; that his election 
Had been brouglit about by undue influence. And Jet the reſolution of 5 
the Houſe was founded on the ineligibility alone. 1 | 
 _ . Nay, the ſame thing happened in the caſe of Sir John Wemyſ againſt 
- the Maſter of Sinclair, though the ineligibility was not ſtated at all. 
And in that of Sir William Grierſon againſt Lord Johnſton, where the 
objection ſtated was, that his Lordſhip. was under age at the time. 
Theſe reſolutions have uniformly been followell as precedents, when- 
ever occaſion offered. Thus, in the year 1755, Lord Charles Douglas, 
ad nd in the year 1787, Francis Lord Elcho, though both of chem duly 
elected, were found to have vacated their ſeats, the one for a county, the 
other for a diſtrict of boroughs, as ſoon as by a ſupervening ſucceſſion 
they had come into the ſituation of being the eldeſt ſons of Peers of 
Scotland. And theſe reſolutions were founded on thoſe in the year 
1708, going not only to elegibility, but to the right of election. 
It is ſaid, however, that reſolutions of one branch of the Legiſlature 
do not make law ; and reference is made to the great cauſe-of Aſhby 
and White, 1703-4, where the houſes of parliament got into a violent- 
L ; diſpute,, 


| r 

6 > A OOINERE 
of error, had reverſed a judgment of the Court of King's Bench, ſuſtain- 
ing an arreſt of judgment, in an action of d brought by a bur- 
„ returning officer, for refuſing to admit his vote in an 
| This thg Houſe of Commons voted” to be an infringement. 
of hell privileges, by which they have excluſive” . e ere- 
ry eaſe touching the ele cklon of their own member. 


„ dea what reaſon this caſe has eee, . 


* | they may hg allowed to obſerve, chat the preſeũt queſtion "ſtands in a 
Fey differen ſituation from chat. of Alhby and White: + Theregit is dif-. 
7 wH el Commons, ſince the declaration ingk original adios was founded upon 
the reſolution of the Houſe with regard to the right of election; and the 
Plaintiff only inſiſted for damages, In peſpect of kis Deing interrupted in 
the exerciſe of that it right. * Here, on the contrary, in oppoſitiqn to a ſe- 
res of reſolutions, commeneing before the Union, ren up at the - 
beginning of the fiuſt Britiſh Parliament, continued from time to time 
| © till this day, and founded on inveterate Practice, going no more to _ 
biulity than ta the right of election, the noble complaingr'is calling upon 
_ your Lordſhips to find chat he, and, by. the ſame rule, a whole order > 
men, hitherto, excluded from the rights of. freeholders, have met with 
cConſtaft injuſtice from the parliament of Scotland, as well as from: the 
1 Britiſſ Houſe of Commons, ever ſince the Union. 


S 
" 
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The reſpondents have no occaſion to ſay, that in every Sic a Albin 6 


. 


: "(on of the Houſe of Commons” will make law ; but they may be per- 
a6 F mitted to fay, i in the, words, which, according to their information, were 
** uſed on à motion reſpecting the. votes at an election of two Peers for 
Scotland, in the year 1787, of two Noble Dukes lately-created Peers of 

1 Great Britain, that if a\refolution of the Houſe does not make law, 
9 yet a ſolemn conſtruction of exiſting ſtatutes, adopted by the only 
Court competent to the queſtion, compoſed. of the perſons who had 

* framed them, affords good evidence of what was law, though other- 

* wiſe 1 it mig haye been doubtful.” — what better evidence ran 
there 


- Keule to ſee how there could be any: breach of the privileges of the Houſe 


the reſporidents cannot pretend to ſa : But ſince it has been mentioned. 


* 


15 ry; 
there be of Wine h ow; than a'Gdlibetmre refolution in he year 1708, 
adopted in four- different caſes, after a minute inveſtigation; and ſolemn 
hearing of ®ouniel!- -acquieſced in fourſcore years, and Ne in r 
ons reſolutiont ef the parlament of Scotland? OE b 
_ © This laft circumſtance puts theſe reſolutions on Sign extremely 
different from that of the Houle of Lords i the che of the Duke f 
Hamilton, in the year 1711 3 for beigg funded on the priderſtood law = 
or the land before the Unten they hav the füpport of that treaty itſelf, +» 
_ entered date on the fafth that ſhe ryſpeclive kev of the fey 
Peerige, and of the ſhould remain as previoully effablihed. 
| "Though therefore, upon <lext grounds, eher Houle of Pitliument may = 
He reſcind prior reſolutions of their predeceſſors, Mig dt ſuppoſed that either 
this Court, or tlie Houſe of Fords in review, will be diſpoſed to impinge 
upon the confecutive judginents of ilk Hon, andoubtedly competent © 
o the eligibility of its own members, aud Th which che ett 
bf the eldeſt fons of the Peers of Scotland, tb 6 be admired upon the rolls 
of fehlen, igneceffaritynvolyed.” The reſolutions": 708; and thoſe 
 ingrafted upon chem, g t0'eleftiviy as well e g lbihey, which, by the 
1 law of this country, are reciprocal. The roll of frecholders is e 
> of election; it is the rolFofthoſe who may clect, or Fun be elefted. © © 
The reſpondents have farther to obſerve, that reſolutions of the Houſe. 
of Commons reſpe&ing'the right: of election, ſtand upon a footing ſome- 
mat diffwem fo choſe in other eaſes; being reeogniſed by the autho- 
rity of the Legillature icſelf, which has enated; © That ſuck votes Al 474g II. 
be deemed to be legal; which have been [6+ declared by the laſt fete? '. —_—_ 
mitlation in the Houſe of Commayis which laſt. detetmihation con- 
* ee ee U bapbugh? cinque port, or place, ſhall. 
be final toll intehts und W any uſige to a; 4 con- 
* trary notwitkſlanding . , " * 
It is true, that a t has FOG a declaration, that if 18 Ces. Il, 
cgect committee appointed to try n electiot, ſhall be of opinion that the oi; 
merits wholly or in part depend on the Fight of election for the county or 
borough, they may come to diffin@ reſolutions on that matter, and re- | ! 
port them to the Houſe, — againſt ( 
| ſuch | 


4 
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ſuch reſolutions for the ſpace of twelve months. And it is declared, 
127. „ That if no ſuch petition ſhall be ſo preſented within the time above 
limited for preſenting the ſame, the ſaid judgment of ſuch committee, 
1 on ſuch queſtion or queſtions, ſhall be held and taken to be final and 
„ concluſive in allſubſequent elections of member s.of parliament for 
„ thatplaceto which the ſume ſhall relate, and to all intents and purpo- 
; _ « ſes whatſoever; any uſage to the contrary notwithſtanding, = 
„ proviſion, however has no connection with the preſent caſe.” It 
„ larroduc} a mode of finally ſettling the intricate conſtitutions of the 
3 different boroughs in England, while the reſolutions now in queſtion 
went to the right of a particular order of men, and fall under the clauſe 
# « in the act of Geo: II. indeed were founded on the law of this part of 
| the kiggdom, as it ſtood-pridt'to the Union. 

Whatever may be now pretended, it is clear from hiſtory: that the 
Peers of Scotland did not at che time conſider the excluſion of their eld- 
eeſt ſons as a grievance, © or at leaſt held it to be ſo ingrafted in the conſti- 

tution, that it could not poſſibly be got the better of: For, though they 
were not deficient I their complaints, and went ſo far on one occaſion 
as to propoſe a diſſolution of the Union, yet that now in queſtioh was 
none of the grievances they complained-of 6 
Ine reſolution of the Houſe of Lords, in 1711, by which the Duke 
* of Hamilton was debarred from ſitting in virtue of his patent as Duke 
of Brandon, was extremely diſpleaſing to the Scottiſh members, who 
3. Burnet, © met together, and ſigned a repreſentation to the Queen, complaining 
357- 4 of it as a breach of the Union, and a mark of diſgrace put upon the 
| a « whole Peers of Scotland.” « Afterwards, by a meſſage, the Queen de- 
ſired the aſſiſtance. of the Houſe, © to quiet the uneaſineſs the Peers 
« of Scotland were under by the judgment lately given. It took up 
*« almoſt a Whole week.” A propoſal was made by the Court, that the 
Peers of Scotland ſhould not ſit by election, but by deſcent, in caſe the 
other Peers agreed. This occaſioned a debate, as to what were funda- 
mental articles of the Union, which could not be altered without the 
P. 593, 594: conſent of thoſe intereſted. © The Scotch Lords, ſeeing no redreſs to 
"0 0 Houſe 
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of Peers; but the Court was ſenſible, that their ſtrength in the Houſe 
_ «conſiſted chiefly in them, and in the new Peers: So pains were taken, 
and ſecret forcible arguments uſed with them, which proved ſo effec- 
-* tual, that after a few days, abſence, they came back, and continued 
during the Seſſion to ſit in the Houſe. They gave it out, that an ex- 
* pedient would be found, that would be ta. the ſatisfaction of the Peers 
„ of Scotland: But nothing of that n it was hade that 
the ſatisfaction was private and perſonal ? * 
In anothe? paſſage we learn from the fine kern. carding the 671, — 
; -dependehce.of the thaltitax act, 1713; the Scots inſiſted, that there be- | 
IN log yet no peace with Spain, their country Hhould | be exempted, in vir⸗ 
tue of the article of the Union by which 90 malt duty could be im- 
poſed on Scotland during the war, Thepbill paſſed. in the Houle, of 
Commons comprehending the wholg/ iſland, on” Which all the Scots 
of both Houſes. met together, andiagreed to move for an act diſſolv- 

« ing the Union.” The Queen endeavoured to ſoothe them with pro- 
miſes, whick could not be depended upon; * ſo the motion was made 
in the Houſe of Lords, and moſt of che Lords" of that nation ſpoke 

it: They ſet forth all the hardſhips" that they lay under fnce the 
5 Union; they had no more à Council in Scotland; their Peers at pre- 
ſent were the only perſons in the whole. | iſland that were judged in- 
capable of Peerage by deſcent ;, their laws were altered in matters of 
the higheſt importance, particularly j in matters of treaſong and now 

* an impoſition was to be laid upon their malt, Which muſt prove an 
_ * intolerable burden to the poor of that country, and force them. to- 

« drink water. Upon all theſe reaſons, they. moyed.for- leave to bring | 

in a bill to diſſolve the Union.” The motion was rejected by a ma- 
ris FOE POT EE per fifty | 
* fix... 3 | 
- "Theſe and other 3 are more fully Rated by 3 hiſto- | 
rian: © In May 1713, peace bEing'eoncluded between Great Britain, _ 2 g 
* Kay hi &c., the ſame was proclaimed at Ediaburgh, and other Sides Lad, p · _ 
and towns of the nation. And about this time ſeveral of the Scots 
* members in both Houſes of the Britiſh parliament, had ſeveral con- 
K L * ſultations 


1 
1 
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yo * ſultations among themſelves about the malt-tax bill: And upon that 


* occaſion having laid aſide all party diſlinSions, they conſulted. mea- 
© ſures how to redreſs theirgrievances. Whereupon his grace the Duke 
* of Argyll, the Earl of Matt, Mr. Lockhart” of Carnwath, and Mr. 


% Cockburn of Ormiſton junior, went to wait upon the Queen, and re- 


** preſented to her Majeſty, * That their native country bore with 
great impatience the violation of ſome articles of the Union; and 


„that the la ſuch” an unſuportable burden as the malt- tax 
ying upon 


« them, was like to raiſe their diſcontent to ſuch a height, as to prompt 
them to declare the Union diſſolved. To thigh unexpected remon- 


* « Wim the Queen ankle anſwer, That it was a Precipitate reſolution, 


and ſhe wkked'they might not have reaſon, to — it: * how- 
p: Fax would make all things caſy., . . 
Ahe Scots Peers and Commons being met 3 next day, the 


Duke of Argyll and Farlyof Marr reported the Queen's anſwer; 
* whereupon it was unanimouſly agreed, that before they proceeded 
4 further, heir grievances ſhould be laid before the Houſe of Lords, 


% which was accordingly done; and, upon the 28th of May, the Earl 
of Findlater repreſented. the grievances of Scotland, under they four 
6 following articles: 1/7, Their being depfived of a privy council; 
% 2d, The laws of England, in caſes of treaſon extending to Scotland: 
6 34, The Scots Peers being incapable of being made Peers of Great 


pay Britain, as it was judged and declared in the caſe of the late Duke of 
Hamilton: and, 475, The Scott being ſubjected to the malt-tax, 


« which would be the more inſupportable to them, ſince they had not 


babe ws it during the war, and had reaſon to expect that now 


« they would reap and enjoy the benefit of peace; concluding, that 
"4 fince the Union between the two nations had not ſuch good effects 
« az were expected from it, his Lordſhip therefore moved, that leave 
ebe given to bring in a bill for diſſolving the {aid Union, and ſecuring 
the Proteſtant ſucceſſion, in the Houſe of Hanover, ſecuring 'the 
Queen's prerogative in both kiagdoms, and preſerving an entire a- 
* mity and good correſpondence between the two kingdoms,” © 


It 
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Id is a remarkable circumſtance, that, among all theſe complaints, the 
ineligibility of the eldeſt ſons of Peers made none; and yet but five 
years had paſſed, ſince, hy the reſolutions of 1708, that point had been 
fixed, ſo far as the Hauſe of Commons could fix it. The Peers of 
thoſe days, better acquainted with the conſtitution of Scotland than 
their ſucceſſors, all gf whom had fat in the Union-parliament, and 
- ſome of them perhaps been preſent in the Parliament 1685, or con- 
vention 168g, were ſenſible that a principle wrought into the conſti- 
tution ever f@nce repreſentation was eſtabliſhed, , and adopted in the 
treaty of Union, cquld, not be attacked with any hope of ſucceſs, not 
fuſpecting that the attempt would be made in ſome future genera- 
© "tion, when the remembrance of former times had begun to wear out. 

But the complainer ought not tq truſt tog much to that advantage ; e- 
nough till remains to defeat his attempt, as will * ſhewn more fully in 
the ce * of this paper, 6 . * 


- 


| Meanwhile the reſpondents — to lage what aichorichs in h Iv. Authori- 
they have been able to find relative to this Rs They are indeed cdl 

but few; a circumſtance the leſs to be regretted, they have already + 

adduced the higheſt authorities that can be figured in a conſtitutional point. 
; The bulk of our lawyers had objects ver very different from that of de- 
Uneating the conſtitution of parliament. Lord Stair, the firſt edition of 
whoſe work was publiſhed in the year 1681, was {tripped of his offices, 
and, in the courſe of that year, retired to Holland, from which he did 
not return till the year 1688; and though i in a ſingle hort paſſage, in 
his title of Hfeſiments of Property (II. 3. g.) he was naturally led to 
take notice of the right of election attached to property held of the 
Crown, yet in the whole of his work we ſhall in vain look for the dif- 
erent modifications of that right, or the diſqualifications by which its 
exerciſe may be obſtructed. Sir Thomas Craig's book is merely a trea- 
tiſe upon the feudal law, Sir George Mackenzie wrote a ſhort inſtitute, 
and it was foreign to the plan of it, to enter into political diſcuſſions. 

Of the later writers upon the law, Forbes gives his opinion for the 


incligibility of the eldeſt ſons of Peers, Spottiſwoode, in like manner, 
: « The 


* 
— 
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Spottiſmood, 0 The eldeſt ſons of Noblemen*who being to ſucceed” their fathers in 


PA mg "dignity and honours, though .they be infeft in lands holden of the 
Crown of the extent, valuation, or yearly rent above expreſſed ; yet 
they have not a vote in tile election of a cotumiſſioner from the ſhire, 
becauſe they are gua/i Peers of the realm, and have a precedency al- 

jotted to them: For the eldeſt fon of a Duke takes place of an Fart; 
* and the eldeſt ſon of a Marquis takes place of -a Viſcount; and the 
* eldeſt ſon of an Eart takes place of a Lord or Baron ef parfiament : : 
© Theſe eldeſt ſons did, and by their birth, enjoy a-prifflege to fit in 
© the parliament of Scotland, and to hear the tranſactions in the meet- 
.» © ings of the eſtates of the Kingdom, in order roufit them for being 
N worthy members of that t auguſt aſſembly, When, upon their father 8 
deceaſe, they ſhould ſit im their bench: And in ancient times they 
RY wth allowed to ſit and vote in patliament, as proxies for Peers,” _ 
rage 59 Aud i another paſſage: . As the'eldeſt ſons of Noblemen, by the 
* Jaw of Scotland; cannot elect, ſo heither could they be elected mem- 

« bers for the parliament of Scotland; and albeit, by the laws of Eng- 

* land, they may be members of the Hbuſe of Commons, yet, in the 
* .- - «parliament holden, th&6th year of the reign of Queen Anne, in the 
I year 1708, it was found by the Hpwle. of Commons, That the an- 
4,40 cient cuſtom in Scotland obtains with reſpect to the members that 
come from Scotland; and therefore a Nobleman's eldeſt ſon cannot 

be elected to repreſent in Parliament any ſhire in Scotland.“ 

Ihe complainer makes very light"of the reaſons aſſigned by theſe au- 

| "hors; but witfibut ſtaying to examine their folidity, it is ſufficient to 
' » * obſerve, that the publications of lawyers reeently after the Union, ex- 
_ prefaly ſtating, that the eldeſt ſons'of Peers of Scotland can neither e- 
lect nor be elected, afford ſtrong evidence that the general ſenſe of te: 

country was all td in * of 0 propoſition. 


S 


IV: i.4r. Lord Bankton ons; his opinion to the ſame purpoſe : © The eldeſt 
« ſons of Peers may be members of the Houſe of Commons, for any 
county or borow in England, (9 Ann. c. F. { 2.) ; but the eldeſt 
* ſons of our Peers cannot ſerve for ſhires or borows here, becauſe they 
| « muſt 
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7 muſt have their full repreſentation, without incroachment from the 
« eſtate of Peers.“ 

Mr. Wight, in his treatiſe of elections, ſays, The eldeſt ſons of Winks, » p- 
Peers, although infeſtin lands holding ef the Crown, of the extent or "4 
valuation preſcribed by law, are incapable of electing or of being 2 
* « lected ; and thergfore cannot be admitted to the roll. . 

In the 4 place, the reſpondents beg leave to mention the opinion of 
a moſt reſpectable author, whoſe authority is even the greater upon this 
| ſubject, that as to England, he expreſſes himſelf ſtrongly in favour of 
the contrary pragice, which, for about two centuries paſt, appears to 
have prevailed in that part of the united kingdom. By the Scots law, 2. Hatſel!'s 
the eldeſt ſons of peers were "diſqualified from being elected commiſ. p. 1a. 

ſioners for ſhires or burghs! in the parliament of Scotland. See the 
 < precedents,of 23d April 1685, and t8th March 1689. Perhaps the 
e reaſon for this might have been to prevent the influence Which the 

great 8 would by this means have wage in the _—_— of 
Commons. „ 

Were it proper for the reſpllidents to enter-into Steer of the law, 
which appears to be ſo firmly eſtabliſhed by practices and precedent, they 
would incline to congur in opinion with this reſpectable author, that one 
reaſon of excluding the eldeſÞſong,of Peers, Wis to check the encroach- 
ment which a different order might otherwiſe have made upon the 
rights of the leſſer barons ; indeed, as was ſtated in the argument upon 
the. petitions-1708, the time might have come, that the kingdom would 
be almoſt entirely repreſented by Peers, or their eldeſt ſons. In that re- 
ſpect, Scotland ſtands in a very different ſituation” from England ; for, 
comparatively-ſmall as the former country is, the number of Peers was 
almoſt equal. By a lift given in to the Houſe of Lords in 1719, the p hmenta. 
Engliſh Peers were only 178 but on che iſt of May 1707, the Peers of Debates, 
Scotland were no leſs than 1 54 Though, therefore, without danger to 48 Journal, 
the balance of the conſtitution, che eldeſt ſons of Peers of England might 455. 
be eligible to parliament, the matter appears in a very different light 
with reſpect to Scotland, where,the number of Peers may be conſidered 
as almoſt tenfold in proportion to the wealth of che two countries. 
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If, again, your Lordſhips ann 8 Peers and 
Commoners who ſat in parlament in each, another reaſon will occur for 
_ diſtinction between them. The repreſentatives of the» Commons of 
England are 513, or nearly three times the number of their Peers; but, 
in Scotland, the number of ' repreſentatives of counties and boroughs was 
originally . and even after eleven of the pring ipal counties were al- 
lowed to return two additional membert, or four each, and four others 


to xeturn three, the "whole number of the repreſentatives of the commons 
Vas only 157, or but three more chan the number of the pgers. Could 


it be ſuppoſed, therefore, that 8 had ſon, they were ſufficient- 


ly numerous to engraſs the ; and in the natural courſe of things, 
they muſt always have ben in cidrt number to * very _ | 
on the repreſentation of he wen 


It has frequently been made a topic of 3 thas as the "ax | 


ſons of the Peers of England are eligible into the Houſe of Commons, 
for chat country, they ought to be equally ſo in this part of the ifland. 
But, the reſpondents cannot admit the force of the argument, unleſs it 
could be ſhewn, chat in every other reſpect the two countries are on the 
ſame footing. Aud in none do they differ more, than in what regards 


+ the preſent queſtion." Not only are the Peerg of England comparatively 


eu in proportion to the Humber « of the repreſentatives of its commons, 
and to the wealth of the people at large; but if the eldeſt ſons of the 
" Peers of that part of the kingdom ſit in parliament, and have fat in it 

for two centuries, it is in conſequence of certain reſolutions of the Houſe 
of Commons in their favour, which have even been 1 by the 
Legiſlature itſelf.” ** S : . 

The reſpondents, therefore, apprehend, that the ſituation of the eldeſt 
ſons of the Peers of England, when properly underſtoòd, is ſtrongly in 
favour of their argument, as will appear from the words of the reſolu- 

| tions alluded to, with Mr. Hatſell's opinion upon them. 


> Haul Ordered, that Sir, Francis Ruſſel, ſon and apparent heir of the Earl 


« of Bedford, ſhall abide in this houſe in the ſtate he was before.” 21ſt 


January 1549- 2 
That, 


* 4$ 


it is, however, highly probable, from this 


amount of 
| and it is deglared, © That nothing in this act ſhall” extend to make the 


Lordſhips jud 


643) 


That John Lord Ruſſell, ſon and heir apparent of the Earl of Bed- 2. Hatſel, 
ford, mall continue à member of this Houſe, according to the prece- 
« dent in the like Caſe of the ſaid now Earl his father.“ gth February 
I 1575: And the learnifd author obſerves, © I do not recollect to have 2. Hatſcll, 
met with ally thing in the hiſtory of England, or to have found any * 
ijnſtance in theqwurnal#prior to that in 1 549, relative to this ſubject ; 
at that time made a 
« queſtion, thonghYecided in favour of Lord Ruſſel, that won the 
* ſame law. exiſted in England as in Scotland.” 
For the detter preſerving the egnſtitutian and freedom K parliament 
it is provided, that no perſot ſhall fi "Ba. Parliament for any coun * Ann, c. 5. 


- borough i in gland, unleſs he be po clear eſtate in land tothe 
L. if a Knight of a ſhire, df 300 l. if a citizen or burgeſs; 


«eldeſt on; or heir apparent of any Peet,or Lord of ParliaMent, or of 

any perſon qualified by this act to ferve as knight of a ſhire, incapa- 

a ble ofdeidg elected and Tegarnibh, „ 
of the Houſe of Commona . 

Hlence, in England, the eldeſt ſons of Peer 6 od to ſit i in par- 

liament under reſolutions of the Houſe of ons, recogniſed by the 

Legiſlature itſelf. Here, off the other hand, the uniform e is 


- againft them; and that practice has been confirmed and enfoxced by re- 


ſolutions of the parliament of Scotland before the U ang.of the 
Britiſh Houſe 99 i. | 


The replid# arc concluded with expreſſing an > that your V- Sg 
ent will reſtor+ the "eldeſt ſons of Peers of Scotland to Gia e 
their rights and privileges as freeholders : But the reſpondents appre- 

hend that is not the proper ſtate of the queſtion. It is yet to be proved, 

that this order of men ever enjoyed the privilege of freeholders; for, 

though before repreſentation was eſtabliſhed, by the act 1587, the names 

of ſome Mafters occur now and then in the rolls, it does not follow that 

they fat as freeholders or leſſer barons ; on the contrary, ſince in no one 
inſtance they are deſigned by lands, the preſumption is, that they fat in 


ſome 


a 
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Ws other ans, probably in virtue of a ſpecial ſummons. And 
there is every degree of evidence which the nature of the caſe can ad- 
mit, that when the dormant right of the leſſer barons was, recogniſed in 
the Convention 1560, and ultimately eſtabliſhed by the act 1587, no 
idea was entertained of including the eldeſt ſons of * for, ſince the 
ſtatute 1587, nay fince the act of Convention 1 5 lere is not an in- 
ſtance of their attempting to repreſent the commons in the parliament.. 
of Scotland, except * caſes of 1685 and 7 . n were 
removed 25 ineligible. 
1 The obligation to tte ben b. d, e before the year 
® 1587, for We abt 142 Wp. 10% had aicpenled vin the attendance of 
the leſſer baros, on condfttem * their ſending repreſentatives. It is 
only finge the year 1427, that part of the aer! parliament has been 
preſerved; and it is from them that inſtances are given of the preſence 
of the Aden ſons of Peers. Theſe therefore, if not ſümmoned by the 
King, came to parliament without any obligation to do ſo, though, as 
© their lands, if they had any, could not be very conſiderable, they muſt 
for the moſt part haye been of the claſs to whom the diſpenſation ex- | 
tended. In truth the obligation was enti ly. diſregarded, ſince it ap- 
pears from the rolls, that, except in troubleſome times, ſcarce any of 
of the Tfſer barons ever thought of coming to parliament. Still, when 
= repreſentation came to be eſtabliſhed, there was a regular and numerous * 
_ attendagice of the repreſentatives of ſhires, though, amongſt them no | 
eldeſt ſon of a Peer is to be found., This cannot be explained on. the : : ” 
footing that attendance was no longer neceſſary. The leſſer barons at- 
_ tended, though they might have Pleaded the ſame diſpenſation ; and a 
reaſon equally applicable to both will not be received in explanation of 
C the conduct of the one, fo oppoſite to that of the other. 
It is ſaid, indeed, that it was no object to have a ſeat in parliament, 
on account of the overgrown power of the nobility. They were, it is 
Ve. p. 38. added, © as proud as their fathers; and looking forward only to the 
rank they were to enjoy, would never think of mixing with a ſet of 
« men, whom, although in fact their equals, they deſpiſed as their in- 
4 feriors,” This laſt obſervation may very likely explain the reaſon, 
1 why. 


* 
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he cheſt bes of Peers ccqulafced in g Wim 
to exclude them from a feat in parliament, to which they had ſome- 
times been calle& hy ſpecial ſummons. The reſpondents, however, are 
not obliged to enter imo diſcuſſions of the reaſon why, ſince the eſta- 
bliſhment of re eldeſt ſon of a Peer his been allowed 
to,exercilc it. The Madwent t by which ſo im an event Way Ace 
D in the, « of a people, 
nk ſur og ot pm or more than two 
mee ever RG "rug the eldeſt ſons of 
beerbe 3 underſiood to de _—— therefore 
is a principle of 3 On treaty of 
5 Union z and wre it. uppoſed that it A dy the par- 
© *fament of Great Britain, js muſt be held facred in a court of Juſtice. | 
| Thee obſervations allght- ſuperſede the neceſſity of adverting'to the 
argument in point ef law; by which the cgmplainer would deſtroy the 
4 elle of the diſappgaratice of the eldeſt ſcus of Peers from the firſt 
of repreſentation At the ſame. time, as that has been a 
2 good deal miſtaken, it may be proper e e 
" the law really ſtands in this reſpect. 
And, inſlead of all other authority, the %Ooadlan will content thendl# 
ſelves with Rating the opinion of Mr. Erſkine,” which is accuratg-and 
= __ “ Cuſtom, as it is, eqpally founded in the vill of the _ 
„Fett wich writen lay hath the ſame effects. . Hence, as one ſtatute: 
per expat by another, it may alſo be explained by the uni- 
form practice of the community; for which reaſon cuſtom is ſaid, 
« 1. 37. De-degib. to be the ſureſt inte preser of lw. Hence allo, as a 
Poa repeal» or derogate from a prior, ſo a poſterior 
-* cuſtom may repeal or derogate from a prior tatute; even though that 
prior ſtatute: tne contain a clauſe forbidding all uſages that might 
« tend to-weaken it ; t; fon the contrary immemorial cuſtom ſufficiently 
„ prefumes che will of the community to alter tlie law in all its clauſes, 
and particularly in that which was intended to ſecure it againſt altera- 
tion; and this preſumed will of the people operates as ſtrongly as 
their expreſs declaration. No ſtatute can, however, be repealed by mere 
* M. e non- uſage 
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Ls 6 ate or ect though ba length of ume; f 
for non-ufage' is but a negative, which canngt coutitute cuſtom : there 


« muſt be ſome poſitive' act that may diſe6ver the mention of the * 


community to | repeal i. This 1 hang 
* prior ſtatutes, has been confined 
> right; and i has been adju 
« which regard thggpubligpolity, cann 
4 uſage January 27th 168 1, * e 729, Smollet. 
e gion” of a provoſt” 
not «3d the bordught” accord- 
: ig ſtatutes; wasMWeverſcd - upon appgal,- 
19. 1730 ani ir now appear bo be the gpinion of 0 
. Supreme Court, that public laws concerningſithe erningſthe elegtions of magiſtrites® 
4 and couffellors of boronghs, may fall into dialen aſt that the = 
« of the ſeveral bordughs, eſtabliſhed and confinmed by thegeneral con- 
1 vention of boroughs, oughitto be the rule in determining ſuch 8 
* ions, unleſs Fhere the ſets are altened 9 3 
cuſtam. Se R * 
% The deciſions reſpecting the election of n af 50 
2s much a matter of public police as thoſe reſf Ang c — eoin- 
ties, ſhew in the cleareſt manner, that the moſt expreſs ſtatutts : upon 
be = are able to go into deſuetude as any other. By a ſeries 
tutes, 1469, cap. 2, and 29. 1563, cap. 88. 1535, cap. 26. 1609, 
cap. 8, the magiſtrates of royal boroughs muſt be merchants ; and upon 
that ground your Lordſhips reduced the election of magiſtrates of Dum- 
bart6n, 6th February 1727, Buntine contra Sir James Smolletz but yo 
deciſion was reveried i in the Houſe of Lord; as à ſimilar judgm * 
afterwards was in the caſe of Boyle againſt. Cuming and others, magi- 
ſtrates of Irvine, Iith March 1757. The ſame ſtatutes had roquilihd 
+ the reſidence of the magiſtrates and counſellors ; but your Lordſhips 
found that the ſtatutes were in deſuetude, with reſpect to the provoſi, 
in the caſe of Wick, in 1749; afterwards in the caſe of Forres, 7th 
January 1757 ; and a judgement to the ſame purpoſe was affirmed, in 
the cafe of Linlithgow,"in 1775 ; while a contrary judgment in the 
=: ale 
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caſe of Anſtruther Eaſter, 25th February, „ was reverſe by the 


Houſe. of Londs. - + * 
Mere it necellary, therefore, the ceſpondeges — the lgben W 
rity for mainginigg that, . of geotland, ſtatutes upon mat- 
ters of public police, are. as, ſubje& to the effect of deſuetude as 
any other. But th * LET to maintain that propoſition: 
Theg need only old and ag, eſtabliſhed maxim, of=" 
| Tf ern Nx on The complain& himſelf will Earce 
« diſpute that there is at leaſt ſome ambiguity in the right he would claim 
under the deQibn Ratutlh ; and the exits have nd more to aſk 
than that they ſhall be aiplained by an commencing © 
from the brit ſerigus attempt Uf the leſſer baths to eſtabliſh e right 
G repreſentation in the ef hention 1560, continued as long as Scotland 
had a Penforced by two reſolullbns of tha parlia- 
ment, cqnfirmed at the Union, and corroborgted by a ſeries of reſolu- 


n — 
tion the peculiar 


Indeed, independent m cholgglubſegyent reſolu 
Wy conſtitution of the parliament of Scotland gives & forge i the practice « 


which ſeems to be ſirreſiſtible. Previous to the Revolution, at leaſt, 
the whole power of parllattient was in \ the Committee of Articles ; and * - 
if it hadi heen conſiſtent with law, the/Peers, whom the complainer re- 
© Pfeſents as ſo powerful at the time, had the ſtrongeſt inducement t 
bring their eldeſt ſons into parliament, in order that they might be 
that committee: And, when not a ſingle inſtance, of their doing 
ſo' can be ſhewn, it is impoſſible to give another explangtion than that 


they were uderſtood to be RY Saba the privileges of 
bl * | 3 | 
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PE THIS off the FR: Banons,to the Parliament 
held in Aug . 


unto your Lordhip humbly means and ben. we the Wight Ap- 


Y Lords, 
barons and freeholders of 
That-whereas the cauſes of true religion, and common well of this 
realm, are, in this preſent parliament, to be treated, ordered and eſta- 
bliſhed, to the glory of God, and maintainance of me commonwealth, 
and we being the greateſt number, in portion, where the ſaid cauſes 
concern, and has been, and yet are, ready to bear the greateſt part of 
the charges thereuntil, as well in peace as in war, both with our bodies 
and with our goods; and ſeeing there is no place where we may do 
better ſervice now than In general councils and parliaments, in giving 
our beſt advice and reaſon} vote and counſel, for the furtherance there- 
of, for the maintainance of virtue, and puniſhment of vice, as u/e and 
cuſiom had been of ald, by ancient acts of parliament, obſerved in this 
realm, whereby we under/tand, that we ought to be heard to reaſon and 
vote in all caſes concerning the commonwealth, as well in councils as in 
N parliaments, 


realm, your brethren in Chriſt, W . s. 


"_ _ cls aforeſaid, and that all 
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Parliaments, otherwiſe, we think, that whatſomever ordinances and ſta- 
tutes be made concerning us and our eſtate, we ing required and 
ſuffered to reaſon and vote at the making thereof, &. the fame ſhould 
not oblige us to ſtand theretg/:_ Therefore, it will Pleaſe * your Lordſhips 
to take conſideration thereof,” ad of tlie durge borne, and to be borne 
by us, ſince we are willing to ſerve truly t mmonwell of this 
realm, after our eſtate, that ye will, in this preſe | parliament, and all, 
councils where the commonwell of the real is teh be treated, take bir 
advice, æounſel, and - fo that, without the ſame, your Lordſhips 
would ſuffer nothing to be paſſed and concluded in parliament, or coun- - 
* in time paſt, con- 
cerning us, for aur place and and in our four, be at this pfe- 
| ſent parliament confirmed, approved, and ratified and ac of * ON 
made eu n: And our Lordſhips W 
nr 


- 


** 


5 ent TION for Wir Hie tds, — 


| f * for the Burgh of Linlithgow. 2 

be Tun cletion of the faid William. theta on "a 21f of Fe 4 
ak, was one of the firſt and faireſt in Scotland, and only rendered 
conteſtible by the tergpecrlation and backwardneſs of the town dlerk. 

For, the votes run betwixt the Lord Livingſtone and the faid 
William Higgins, and ws carrying it by 192 to 11.3, although the 
clerk had fairly called the roll, and thereon declared William to be duly 
elected, and that inſtruments were taken thereon, both in his hands, and 
in the hands of William Bell N. P., and that the clerk promiſed before 
famous witneſſes to draw and give out William Higgins's commiſſion, 
yet he ſtill refuſed. 


— 


But 


ME 3) 


But William ought undoubtedly to be preferred, /, Becauſe he 
dearly carried the election by 79 odds, As inftruments taken thereon = 
herewith produced WS teſtify ; and n it be certain that there did 
vote for the Lord Livingſtone both his own ſervants, the town's ſer- 
vants, and penſioners ; yet he not only fell ſhort, as ſaid is, but though 
all the abſent burgell; had been preſent, and voted for his Lordſhip, 

et he could not Bar esche William's number by 39 yotes. 
_ 2aly, Becauſe theYlerk did unwarrantably delay and refuſe to make 
his return in favour of the ſaid William, pretending that burgefles 
tickets were not produced, albeit the roll of burgeſſes was extracted out 
of the records by himWelf, and wh man was doubted, his burgeſs 
ticket was produced j Hut the truth ish he any waited for the Lord 
- Livingſtone's tame &qging, and that-he might prefer him to William. 
"3th, Becauſe the Lord Livingſtone's election is moſt unwatrantable, 
not being made on "the day appointed, whereon Re certainly loſt it ; but 
ſince that time new gratis burgeſſes hath been made, and honorary bur- 
geſſes living out town brought in und the clerk having, without 
warrant, called a new meetingof ſuch as were for my Lord Livingſtone, 
under pretence that it was for ſubſcribing his commiſſion, he there 
and then in effect made a new election, contrary to all order and rea- 
ſon; and by theſe means it is, that the Lord road s commiſſſon 
was moſt unwarrantably given and ſubſcribed, *, | 
4th, Becauſe the Lord Livingſtone's commiſtiodll given and ſub- 
ſeribed, for more than a third part, by perſons incapable, either bur- 
geſſes lately and factiouſly made, ſince the publication of the circular 
letters, or at leaſt gratis and honorary, who have not right to vote, ac 


cording to the condeſcendence herewith given in. 9 
Likeas William hath ſtill the plurality, being 192 to 180. In re- 
en whereof William ought 2 be preferred. i 


* 
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RESOLUTIONS of thik Sion of ( 
Rs year 1708.” 
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1. Sir James MSKenzie againſt Lord Strathnaver, 
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Anno 1708. A PETITION of Sir James M*Kentie, Bart., was read, ſetting forth, 


That at the election of a burgeſs to ſerve in this preſent parliament for 
the boroughs of . Fain, Dingwall, Dornock, Wick, and Kirkwall, in 
North Britain, on the 26th May laſt, William Lord Strathnaver and the 

- petitioner ſtood candidates, and the petitioner was elected by three uf 
the five commiſſioners appointed by the ſaid five boroughs, and there- 
fore ought to have been returned as a burgeſs to ſerve for the ſaid five 
boroughs. That, contrary t to juſtice, and in manifeſt prejudice of the 
petitioner, and his conſtituents right, the ſaid Lord Strathnaver (after 


diverſe illegal methods), procured himſelf to be returned, though his 


election labours under ſeveral intrinſic nullities, which plainly make it 
void in law. For, /, He is elected only by tuo of the ſaid commiſ- 
ſioners. 2d, David Roſs (one of theſe two commiſſioners) was illegally 
choſen in ſeveral, and particularly by the undue and intermeddling in- 
fluence of William Lord Roſs, a Peer, and of the ſaid Lord Strath- 
naver, the eldeſt ſon of a Peer. 34, Becauſe he is not of the age of 
one-and-twenty years, and therefore not capable to elect or be elected. 


4h, + he had been. of age, yet by the laws of North Britain, he 
could 


e's) | hy 
could not repreſent any county or borough therein, as being the eldeſt fon 
of the Earl of Sutherland, a Peer. That the petitioner did, at the time 
of the ſaid election, Proteſt, upon the grounds aforeſaid, againſt all theſe 
illegal proceedings. And praying that the Houſe will take his caſe into 
op and give * ſuch relief as ſhall ſeem re 
_ . 
Ordered, That the merits of the ſaid election "7 return \ be heard 
upon Saturday the * day of MGR 1 next. | F 
* — 


#7 
2 


"a 


2+ Sir 5 1 EY againſt . of Sinclair: 


3 ron of Sir * Wemyſs, Burt, was read, ſetting forth, + 

That a return is made by the ſheriff of the county of Fife, for the di- Journals, 
ſtrict of Dyſart, that John Maſter of Sinclair was elected commiſſioner 

tao the parliament aby the four boroughs of that diſtrict, viz. Dyſart 
Kirkcaldy, Bruntiſland, and Kinghorn, whereas the petitioner was duly 
elected for the ſaid diſtrict; for that three of the commiſſioners, v VIZ, 
John Mortimer for Dyſart, John Millar for Kirkcaldy, Robert Bruce for 

 Kinghorn, all legally conſtituted by their ſeveral commiſſions, met 
by appointment at Dyſart, on 26th May laſt, in order to ele& their 
commiſſioner to parliament, and there alſo came Alexander Anderſon 
for Bruntiſland, though not legally conſtituted, being he could not 
produce any commiſſion from his conſtituent borough, but only a pre- 
tended unſufficient one, from a few of the commonalty, electing him 
by way of poll, which is contrary to the manger of elections ſettled by 

the act of parliament for chooſing 16 Peers and 45 Commoners to re- 
preſent Scotland; ſo that conſequently there did remain but three com- 
miſſioners legally conſtituted, out of which, /v9, viz. for Kirkaldy and 
Kinghorn, voted for the petitioner, whereby he conceives himſelf duly 
elected. But the ſaid John Mortimer, commiſſioner for the preſiding 


O borough, 


8 


3 did * the ſald Rlexander Anderſon 1 vote, contrary to 
law; and pretending thereby that their voices were even, did (as preſi- 
dent) take upon him a double vote: So that, by influencing his own 
clerk, the ſaid John Maſter was returned to the ſheriff as duly elected. 
All which matters will appear by an atteſted extract of the minutes of 
the election ready to be produced. And praying the relief of the Houſe | 
againſt the injuſtice of the ſaid . in ſuch manner as they ſhall 
think YE 8 „„ 2 IG by, 
5 N : * 1 4 4 

Ordered, That the merits of the ſaid petitioniand return, be heard 

upon Thuner the 17th day of April next. * ; 
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4 4 Sir . iam hire againſt Lord Yohnfton. 


__ A Petzzzon of William Grier, (alias Grierſon), junior of Lag, in 

PID the county of Dumfries, Eſq. was read, ſetting forth, That upon the 

24th of June laſt, the petitioner was duly elected a knight to ſerve in 
this parliament for the ſaid county, by the majority of the freeholders 
there preſents notwithſtanding which the ſheriff hath returned the 
Honourable fines Lord Johnſton, eldeſt ſon of the Marquis of An- 

5 nandale, as elected for the ſaid ſhire, although he was under age at the 
time of the election, and by the laws and cuſtoms. of North Britain is 
alſo otherwiſe Henpable of being elected a repreſentative for the ſaid 
ſhire. Ang praying the Houſe to hear this matter, that right may be 
done. 7 N. . th 

; * 


Ordered, Tha the merits of the ſaid election and return be heard up- 
on Thurſday the 14th day of April next. 


4. Freehalders 


3 4 Freebolder of Aberdeen agar Lord Had, 


xt 


eden and e of Alexander 1 - "ah os 
ander Gordon of Pitlurg, Thomas Erſkine of Pittodry, and James Journale. 


Moir of Stonnywood, barons and freeholders within the ſhire of Aber- 
deen, in behalf of themſelves and others having a right to vote in elec- 
tions for members of parliament, and to be legally repreſented in the 
Houſe of Commons of Great Britain, was read , letting forth, That by 
the 22d article of Union, it is enacted, That 7 writ” ſhall iſſue under 
the great ſeal for electing 45 members to ſit in the Houſe of Commons 
of the parliament of Great Britain, in ſuch manner as by a ſubſequent 
act of the then ſeſſion of parliament of Scotland ſhall he ſettled : That 
by the ſaid ſubſequent act it is expreſsly enacted, That none ſhall be ca- 
pable to elect, or be elected to repreſent a ſhire or borough in the par- 
liament of Great Britain for this part of the united kingdem, except 
ſuch as are now capable to elect or be elected. That the elagſt fon of any” 
Peer of the realm could not fit as a commiſſioner to repreſent any Hire or bo- 
rough in the parliament of Scotlund, as it is evident from the follow- 
ing remarkable inſtances now extant upon the records of parliament; 
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To * 


* Edinburgh, eu 168 5. 
In reſpect the Viltdunt of Tarbat s eldeſt 1 who was elected one 
« of the commiſſioners for the ſhire of Roſs, by reaſon that his father 
is nobilitate, cannot now repreſent that ſhire is one of their commiſ- 
« fioners, warrant was given to the freeholders of thatihrE to mect and 
< ele& another fit perſon in his place. 


* Edinburgh, 


= 
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Fang Edinburgh, * March 1689. 


« The meeting | of the ſtates vote heard the report of the commit- 
tee for elections, bearing, that in the controverted election for the bo- 
« rough of Linlithgow in favour of the Lord Livingſton and William 
„Higgins, it is the opinion of that committee, that William Higgins's 

* commillign;ought | to be preferred, fit, in regard of the Lord Living- 

<« ſtone's inedpacity to repreſent a rough, being the eldeſt ſonof a Peer ; 

© and. 2% Wateſpet William Higgins was more legally and formally 

« elected [by a plurality of votes of the burgeſſes ; they have ap- 

= proven, and proves of the ſaid report in both heads (Moree, and 

* ie authdrity e e : 


F 

_ That: nevertheſe, the power ad Rs. of the Scomidh Nobility is 

ſo great, that in many places their eldeſt ſons have at this time been 

choſen to repreſent both ſhires ant boroughs in the Houſe of Commons 

of Great Britain, and particularly in the ſhire of Aberdeen, which the 

petitionei g onceive is (at this junſture) a precedent of that conſequence, 

” thaty if not prevented, the electors and freeholders in future time will 

never le to withſtand ſo phwerful an intereſt, but rather, by con- 

tinual Wee e majority of them muſſ become ſubſervient 

7 to the Nobili, in depreſſing all thoſe who ſhall have the courage to 

reſiſt their -encrodching upon, or giving up the rights and privileges of 

the Commons, * praying chat the houſe will take the matter into 

conlide ation, cf only as it relates to a preſent encroachment made on 

the petitioner's particular rights and privileges, but (what is of far grea- 

ter moment] às in all probability it will in a very ſhort time ſenſibly af- 

feck the very being ang eonſtitution of a Britiſh Houſe of Commons, by 

bringing our ſmall repreſentation into the hands of a numerous and 

powerful PoeFage the conſequence whereof they have but too great cauſe 

to fear; and ſubmit themſelves, liberties, and privileges, unto the ſecure 
protection and wiſe proviſion of a Britiſh Parliament. 


Orgered, 


n 
Ordered, That the matters of the ſaid petition and repreſentation be 


taken and conſidered upon Tueſday morning next, when that part of 
. the act for axiting the two kingdoms, which relates to the election of mem- 


bert to ſerve in this byuſe for that part of Great Britain called Scotland, is 
to be taken into conſideration. 


. — — 


Hnother Petition from Aberdeenſhire, * 


A PEgT1TION and Repreſentati$n of Sir Thomas Bula, 1 Leys, John 5 onrk 
Farquharſon of Invercauld, Al&ander Irvine of Drunt, Alexander ET 
Gordon of Pithirg, Mr, Robert Irvine of Cults Janes Noir of Ston- 
nywood, William Erſkine elder of Pittodryy: George Leith of Overhall, 
John Urquhart of Meldrum, John Elphingſta younger of Glack, A- 
lexander Garden of "Troop, Sir William Furbes of Craigievar, Mr. Ar- 
thur Forbes of Bredhall, Thomas Gordon of , Craagellie, Alexander 
Skene of that Ilk, Thomas Erſking of Pittodry, Sir Alexander Seton 
of Pitmedden, Mr. Thomas Burnet of Kemnay, Col. Johm Buchan of 
Cairnhill, Mr. John Elphingſton of Logie, and Mr. Aldztmnder Irvine 
of Savock, was read, ſertifly forth the aforeſaid Hatter in the / ſame 
words as the preceding petkigy and repreſentation of 2 Irvine 
of Drum and others. "SE * 13 : 


AS 
Oradered, That the matter of the ſaid petition and fepreſentation be 
taken into conſideration upon Tueſday morning next, when that part of 
the act for uniting the two kingdoms, which relates to the election of 
members to ſerve in this houſe from that part of Great Britain called 


_ 


Scotland, is to be taken! into conſideration. * 


3 25 

The Houſe, according to order, proceedeq; to abe conſideration Pes. 3. 
that part of the act for uniting the two kingdoms, which relates to the . 
election of members to ſerve in this houſe for that” Part of Great Bri- 
tain called Scotland. F 


And the counſel were called in. 
P And 
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And the petitions and repreſentations relating to the matter were 
again read. And after the counſel had been heard, they withdrew. 


And a motion being made, and the queſtion being put, that the eldeſt 
ſons of Peers of Scotland were capable, by the laws of Scotland at the 
time of the Union, 10 ele# or be elected as commiſſioners for ſhires or 


boroughs to the parliament of Schtland, and therefore by the Treaty of 1 
Union are 


able to ele or be elected to repreſent any ſhire or borough 
r in the Houſe of Gommons of Great Britain? 


in Scotland, 
5 4 
= + e 8 * ” 


4M do iſſue . warrant to the clerk of the 


Ordered That 


Gown, to male a nęyy writ for, the electing a commiſſioner to ſerve 


in this preſent Smeg for the ſhire of e in the room of 


James Lord. Johnſtön, who being the eldeſt ſon of a Peer of that part of 


Great. Britain cet Scotland, is declared to be incapable to ſit in this 


Houle. Fur "= x | | * a x | | ; 


— Mr. Speaker do due his warrant to the clerk of the 


Crown, to make out a new writ for the electing a commiſſioner to ſerve 
in this preſent parliament for the ſhire of Aberdeen, in the room of the 


Honourable William Lord Haddo Who being the eldeſ? fon of a Peer of 


that pert of Crat' +. called _ is declared to be incapable to 
1 


* 
* RE + 


ng * 
« A new writ4s Gedered, for Dyfart, i in the room of Mr. Sinclair, who 


« being the elag/t fon of, Peer of Scotland, is declared to be incapable to 


it in mir fang. 2: Hatſell, 12. Journals, 17th December 1709: 


5, Caſe- 


17 — 


+ 


4 . Cafe of Lord Charles How. 


A MOTION e made, that Mr. Speaker do iſſue his Warrant to the 


Nov. 18. 


1755» 


clerk of the Crown, to make out a new writ for electing a a commiſſioner Jouruals.- 


to ſervEin this preſent parliament for the ſhire of Dumſrite, in the room 
of the Right Honourable Charles Douglas, Eſq. co yalled Lord 
Charles Douglas, now become the Mlcft fon of Peer af thatPert of Great 
Britain called Scutland, the Houſe was moved, thut t 


ſeveral entries of 


the petition and repreſentation of Alexander Iryine of Drum and others, | 


and of the petition and repreſentation of Sir Thonia# Hutnet of Leys, 


and others, concerning the election for the ſhire of Aberdcen, and of | 
the orders made upon the faid petitions and repreſentlitions, contained 


in the journal of the Houſe of the 25th of November 1708, might be 
read.” And' the ſame were read accordingly. The Houſe was alſo mov- 
ed, that the journal of the Houſe of the 3d day of December following, 
in relation to the proceedings and reſolution of the Houſe upon the 
ſaid petitions and repreſentations, might be read: , And the ſame were 
read accordingly. The Houſe was alſg moved, ke the Entry of an or- 
der contained in the journal of the” - Houſe of the oth dy of December 
following, for a new writ to be made out for electing a cothmiſlionet to 
ſerve in parliament for the ſhire of Aberdeen, in the o of the Ho- 


nourable William Lord Haddo, the eldeſt ſon of à er of that part of 
Great Britain called 2 might be read.. And the ame was read 


0 N | . 4 Wo * 
Ordered, That Mr. Speaker do iſſue his warrant £ the clerk of the 


Crown, to make out a new writ, for the electing of a commiſſioner to 


ſerve in this preſent parliament for the ſhire of Dumfries, in the room 


of. 


2 


„ 
1 of the Right Honourable charles Douglas, Eſq. commonly called Lord 
Charles Douglas, noww- become the eldeſt fon of a Peer of that part 4 Great 
Brits call.d Scotland, 


7 8 w 
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Tux Howe was, movedgghat the reſolution of the Houſe of hz 25th 


aug af November 17085 for taking into conſideration that part of the 
ö > for unitiu ae wo kingdoms, which relates to the election of mem- 


©. bath ſerveInthiy/ Houle for that part of Great Britain called Scotland, 


might be' rend. Aud the fame was read accordingly. The Houſe was 
. alſo moved, chars entry i in the journal of the Houſe, of the 27th day 

= of 3 1708, of the petition, and repreſentation of Alexander Ir- 
vine of Drum; Alexander Gordon of Pitlurg, Thomas Erſkine of Pittod- 

ry, and James Moir of Stony wood, barons and freeholders within the 
ſhire of Aberdeen, in behalf of themſelves and others having a right to 
vote in elections. ſor members of parliament, and to be legally repreſent- 
ed in the Houſe of Commons of Great Britain, might be read. And 
the ſame was read accordingly. The Houſe was alſo moved, that the 
entry in the the Houſe, of the 3d day of December 1708, of 


dme proteedings# dhe Houſe, upon taking into conſideration that part 


of the act for uniting the two kingdoms, which relates to the election of 
members to ſerve in this Houſe for that part of Great Britain called 
Scotland, might be feade And the fame was read accordingly. The 
Houſe was alſo moved, That the entry in the journal of the Houſe, of 
the 18th day of, November 1755, of the proceedings of the Houſe, on 
the motion for a He writ to be made out for electing a commiſſioner 
to ſerve in parliament for the ſhire of Dumfries, in the room of the 
Right Honourable Charles Douglas, Eſq. commonly called Lord Charles 
Douglas, become the eldeſt ſon of a Peer of that part of Great Britain 
called 


( 13 ) 

called Scotland, might be read. And the ſame being read accordingly, 
a motion was made, and the queſtion being propoſed, that Mr. Speaker 
do iſſue his warrant to the clerk of the Crown, to make out a new writ 
bur the electing of a commiſſioner to ſerve in this preſent parliament for 

te diſtrict of boroughs of Lauder, Haddingten, Dunbar, North-Ber- 

wick, and Jedburgh, in the room of Francis Charteris Eſq. junior of 
Amisfield, now become the eldeſt fon of a Peer of Scotland, and thereby be- 
come incapable of repreſenting the ſaid diſtrict of boroughs in this Houſe. 


And a debate ariſing in the Houſe thereupon, a motion was made; and 


the queſtion being put, that the debate be adjourned ll this day ſeven- 
night, it paſſed in the negatives Then Lang Lend Withitew, | 


| Ordered, That Mr. Speaker do iſſue kis ye ng derk of the 
Crown, to make out a new writ for the electing of *cotnmiſſioner to 
| ferve in this preſent Parliament for the diffi of -boroughs of Lauder, 


Haddington, Dunbar, North-Berwick, and” Jedbutgh,'in the room of 


Francis Charteris, Eſq. junior of Amisfield, now become the eldeſt ſon of a 


Peer of Scotland, and thereby 2.22 of repreſenting * a 2 of b% 


rougbs in this Houſe. 1 
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